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To the Instructor
Welcome to the Instructor’s Manual with Test Item File to accompany Courts and Criminal Justice in America by Siegel, Schmalleger, and Worrall. This manual is prepared to assist you in preparing for your course in the most efficient and effective manner. Within each chapter of the Instructor’s Manual will find a Chapter Overview, Chapter Objectives, Lecture Outline with teaching notes,  a Mock Trial class activity, and Suggested Answers to End-of-Chapter Assignments (Review Questions and What Will You Do?). 

The mock trial exercises are created step-by-step in each chapter, culminating in a presentation by your students. These instructions are prepared in such a way that all instructors, including those without legal training, can guide students through a successful presentation of a criminal trial within the confines and time period of a college course. 

A test item file is included at the end of this manual with an answer key that will enable you to test students at the end of each chapter or at intervals that meet your particular needs. 

In conclusion, we hope that you will find this Instructor’s Manual to be effective in teaching with the 1st edition of the Siegel/Schmalleger/Worrall textbook.

Elvira M. White-Lewis J.D., Ph.D.
Sample Course Syllabus for 16 Weeks

Number of Course

Name of Course
Semester

Days of Course/Time 
Professor: 

Office Location: 
Office Hours:  

Office Phone: 

Office Fax: 

University Email Address: 

Class Location: 
COURSE INFORMATION

I. Materials – Textbooks, Readings, Supplementary Readings:
II. Textbook Required:  Siegel, Schmalleger, and Worrall (2010). Courts and Criminal Justice in America. Upper Saddle River, NJ: Pearson Education.
III. Course Description: University-specific
IV. Upon successful completion of this course, you will:

1. Explain the importance that courts have in modern society

2. Identify pressures that courts face and the context in which they operate
3. Recognize the various types of courts that range from the U.S. Supreme Court to limited jurisdiction courts
4.  Identify the professionals who are involved at all stages of the court process (including judges, prosecutors, and defense attorneys)
5. Explain the role of victims who participate in the court process
6. Explain the role of criminal defendants who are tried in the courts
7. Analyze the rights that are enjoyed by accused persons (such as the rights to counsel and to a jury trial)
8. Critique the court process that goes from arrest all the way through to conviction 

(whether by trial or plea bargaining), sentencing, and appeal
9. Explain the reasons why not every case or person is treated the same
10. Explain the role of technology that is used in the courts today
11. Identify available alternatives to trials
12. Summarize the difficult issues that courts are likely to face as time goes by
COURSE REQUIREMENTS

V. Class Format:
VI. Expectation:

VII. Examinations: 


IX. Suggested Assignments:

A. Critical Thinking Paper  

B. Mock Trial: Students will participate in the investigation, research and preparation of a case for trial. Groups will be randomly selected by the professor and each group will be given a hypothetical case to litigate on the date(s) listed in this syllabus. This project will require substantial out of class work.
X. Additional Course Policies:

A. Late Work
B. Academic Honesty
C. APA Citation Format Policy
D. Attendance/Participation

XI. Grades: 

	Assignment Type
	# of Assignments
	Point Value
	Total Points

	Examinations
	
	
	

	Critical Thinking paper or Mock Trial
	
	
	

	Attendance/Participation
	
	
	

	
	
	TOTAL
	


Total points possible for the semester = 

	A = 

	B = 

	C = 

	D = 

	F = 

	


COMMUNICATION AND SUPPORT

COURSE AND UNIVERSITY PROCEDURES/POLICIES

A. Course-Specific Procedures:

B. University-Specific Procedures:

C. Students with Disabilities:
 
D. Student Conduct:

XIV.  Schedule:
This schedule is tentative and I reserve the right to modify it, with notice, as needed during the semester. Please be advised that we will cover approximately one chapter every week in the order they appear in your text. 

WEEK #1—
Review Syllabus

Part I Foundations 

Chapter 1 Legal Foundations
WEEK #2—
Part I  Foundations

Chapter 2 Who Controls the Courts?




WEEK #3—
Part II Types of Courts

Chapter 3 Federal Courts
WEEK #4—
Part II Types of Courts

Chapter 4 State Courts

WEEK #5—
Part II Types of Courts

Chapter 5 Juvenile Courts


WEEK #6—
Part II Types of Courts

 Chapter 6 Specialized Courts
WEEK #7—
Part III The People Involved 

Chapter 7  Judges
WEEK #8—
Part III The People Involved 

Chapter 8 Prosecutors
WEEK #9—
Part III The People Involved 

Chapter 9 Defense Attorneys 
WEEK #10—
Part III The People Involved

 Chapter 10 Defendants and Victims: Their Roles and Rights
WEEK #11—
Part IV The Court Process 

Chapter 11 Pretrial Identification

WEEK #12—
Part IV The Court Process 

Chapter 12 Plea Bargaining and Guilty Pleas
WEEK #13—
Part IV The Court Process 

Chapter 13 The Jury and the Trial
WEEK #14—
Part IV The Court Process

Chapter 14 Sentencing, Appeals, and Habeas Corpus
WEEK #15—
Part V Current Issues and The Future of Courts

Chapter 15 Differential Treatment and Wrongful Convictions
WEEK #16—
Part V Current Issues and the Future of Courts

Chapter 16 Technology, Alternatives, and the Future

Final Exam per University Schedule




Note: Instructor intends to follow syllabus but reserves the right to make revisions as deemed necessary and appropriate and will notify students in writing.

Sample Course Syllabus for 10 Weeks

Number of Course

Name of Course
Semester

Days of Course/Time 
Professor: 

Office Location: 
Office Hours:  

Office Phone: 

Office Fax: 

University Email Address: 

Class Location: 
COURSE INFORMATION

I. Materials – Textbooks, Readings, Supplementary Readings:
II. Textbook Required:  Siegel, Schmalleger, and Worrall (2015). Courts and Criminal Justice in America. Upper Saddle River, NJ: Pearson Education.
III. Course Description: University-specific
IV. Upon successful completion of this course, you will:

1. Explain the importance that courts have in modern society

2. Identify pressures that courts face and the context in which they operate
3. Recognize the various types of courts that range from the U.S. Supreme Court to limited jurisdiction courts
4.  Identify the professionals who are involved at all stages of the court process (including judges, prosecutors, and defense attorneys)
5. Explain the role of victims who participate in the court process
6. Explain the role of criminal defendants who are tried in the courts
7. Analyze the rights that are enjoyed by accused persons (such as the rights to counsel and to a jury trial)
8. Critique the court process that goes from arrest all the way through to conviction 

(whether by trial or plea bargaining), sentencing, and appeal
9. Explain the reasons why not every case or person is treated the same
10. Explain the role of technology that is used in the courts today
11. Identify available alternatives to trials
12. Summarize the difficult issues that courts are likely to face as time goes by
COURSE REQUIREMENTS

V. Class Format:
VI. Expectation:

VII. Examinations: 


IX. Suggested Assignments:

C. Critical Thinking Paper  

D. Mock Trial: Students will participate in the investigation, research and preparation of a case for trial. Groups will be randomly selected by the professor and each group will be given a hypothetical case to litigate on the date(s) listed in this syllabus. This project will require substantial out of class work.
X. Additional Course Policies:

E. Late Work
F. Academic Honesty
G. APA Citation Format Policy
H. Attendance/Participation

XI. Grades: 

	Assignment Type
	# of Assignments
	Point Value
	Total Points

	Examinations
	
	
	

	Critical Thinking paper or Mock Trial
	
	
	

	Attendance/Participation
	
	
	

	
	
	TOTAL
	


Total points possible for the semester = 

	A = 

	B = 

	C = 

	D = 

	F = 

	


COMMUNICATION AND SUPPORT

COURSE AND UNIVERSITY PROCEDURES/POLICIES

E. Course-Specific Procedures:

F. University-Specific Procedures:

G. Students with Disabilities:
 
H. Student Conduct:

XIV.  Schedule:
This schedule is tentative and I reserve the right to modify it, with notice, as needed during the semester. Please be advised that we will cover approximately one chapter every week in the order they appear in your text. 

WEEK #1—
Review Syllabus

Part I Foundations 

Chapter 1 Legal Foundations
WEEK #2—
Part I Foundations

Chapter 2 Who Controls the Courts?




WEEK #3—
Part II Types of Courts

Chapter 3 Federal Courts

Chapter 4 State Courts
WEEK #4—
Part II Types of Courts 

Chapter 5 Juvenile Courts

Chapter 6 Specialized Courts
WEEK #5—
Part III  The People Involved


Chapter 7 Judges

Chapter 8 Prosecutors 
WEEK #6—
Part III  The People Involved 

Chapter 9 Defense Attorneys

Chapter 10 Defendants and victims: Their Roles and Rights
WEEK #7—
Part IV The Court Process 

Chapter 11 Pretrial Identification

WEEK #8—
Part IV The Court Process 

Chapter 12 Plea bargaining and Guilty Pleas

Chapter 13 The Jury and the Trial
WEEK #9—
Part IV The Court Process 

Chapter 14 Sentencing, Appeals, and Habeas Corpus
WEEK #10—
Part V Current Issues and The Future of Courts

Chapter 15 Differential Treatment and Wrongful Convictions 

Chapter 16 Technology, Alternatives, and the Future

Final Exam per University Schedule




Note: Instructor intends to follow syllabus but reserves the right to make revisions as deemed necessary and appropriate and will notify students in writing.
Chapter 1

Legal Foundations

CHAPTER OVERVIEW
This chapter introduces the court system and its importance to our system of governance and the reasons that we have government courts. The legal basis for the American court system results from early legal codes, the common law, modern criminal codes, administrative regulations, and constitutions (federal and local). Protecting individuals who come before the courts is essential to our system of justice. Defining and  distinguishing criminal and civil law are concepts discussed in depth in this chapter.

CHAPTER OBJECTIVES
1. Explain the purpose and functions of courts and the dual court system.

2. Outline the history and development of law and the courts.

3. Summarize the guiding legal principles underlying the U.S. court system.

4. Explain the nature of disputes.
LECTURE OUTLINE
COURTS AND THEIR IMPORTANCE

Teaching Note: Begin your class with a discussion regarding how much background information that the students have about the courts. This can be an ice-breaker in a new course and thus put students at ease. Give each student an index card and have them write the five (5) most important functions of the court system. Keep the cards during the semester. Return them to students and discuss with them at the end of the course. They will be surprised at how much they have learned.

What Is a Court?
· Proper legal authority as spelled out in constitutions or statutes

· Generally found in the judicial branch, as opposed to legislative and executive branches of government

· Empowered to make binding decisions

· Dual system of federal and states

· At each level there is district court hierarchy

· States have limited jurisdiction courts

· Federal and state systems have appellate courts
Functions of the Court System
· Upholding the law

· Protecting individuals

· Resolving disputes

Courts in American Government
· Why government courts?

· Dual court system

· Reinforcing social norms

· Separates federal and state court systems

· Functions of the court system

LEGAL BASIS FOR THE COURTS
Early Legal Codes
· Religious Judeo-Christian values had a key role in the evolution of American government

· Criminal justice began with the Declaration of Independence

Common Law and Precedent
· Emphasizes the importance of judicial decisions

Other Sources of Law

Modern Legal Codes.
· Differ from early legal codes

· Exist at different levels of government

· Several different forms

· Do not exist just to prohibit criminal conduct 
Administrative Regulations.
· Rules promulgated by government agencies

· Authority given by executive and legislative branch

· Eases the burden on executive and legislative branch

· Can be found in specific statutes

· At federal level can be found in Code of Federal Regulations
Constitutions.
· Most significant source of law

· Bill of Rights consists of the first ten amendments

· Each state has its own constitution, which often mirrors the federal  constitution and can be more restrictive, but cannot relax protections spelled out in the U.S. Constitution
· Stare decisis and precedent were developed. Precedent generally    refers to some prior action that guides current action. In the common law context, this meant that judges’ decisions were “guided” by earlier decisions.

· Precedent ensured continuity and predictability. Stare decisis, which is Latin for “to stand by things decided,” is the formal practice of adhering to precedent.
Special Law.
· Any law of specific villages in effect in Medieval England

· Often enforced by canonical courts

Teaching Note: Before moving forward, review the sources of law to make certain that students understand where the laws come from. It is equally important that they are familiar with regulatory and administrative law as it is with the other sources.

Role of the Courts

Adjudication.
· Primary focus of the courts is dispute resolution and the adjudication of complaints

· In the context of criminal justice, this most often means that courts decide who is going to answer for an alleged criminal act

· Without this adjudication role, courts perform the vital function of determining who is and is not guilty

· Certain courts (namely, the appellate courts) ensure that lower courts applied the law correctly

· Set of checks ensures that judges who make a serious legal error and mistakes in applying the law incorrectly are held accountable for their mistakes
Oversight.
· Nation’s appellate courts decide matters of law. Oversight is not direct like it is in a supervisor–subordinate relationship. Courts only get involved once a particular matter comes to the attention of an appellate court.

· Not all decisions are published, particularly in the lower courts, which limits the oversight function

Guiding Legal Principles

Presumptions.
· A presumption is a fact assumed to be true under the law

· Protects the accused, as does the adversarial system

· Presumption of innocence is both presumption of law and a rebuttable presumption
Constitutional Rights.
· Help ensure that people accused of criminal activity are not rushed to judgment and treated unfairly

· Protect everyone in this country, not just suspected and accused criminals

· Even noncitizens (except perhaps terror suspects, which is an area of ongoing dispute) enjoy the same protections as U.S. citizens

· A close examination of the Constitution confirms that there is no mention of criminals versus law-abiding persons or citizens versus noncitizens
Bill of Rights.
· Contains a total of ten constitutional amendments

· Only four of the amendments are most relevant in the criminal justice context—Fourth, Fifth, Sixth, and Eighth Amendments

· An exception is the Second Amendment, which deals with the right to keep and bear arms, but it has little in the way of implications for court and criminal justice procedures
Due Process.
· For criminal justice purposes, and particularly for a study of courts, the constitutional rights of interest are those that can be found in the U.S. Constitution’s Bill of Rights and in the Fourteenth Amendment

· Substantive due process is concerned with protecting people’s life, liberty, and property

· Procedural due process is concerned with ensuring fairness

Teaching Note: Prior to a discussion of content for the next section, have students discuss their perception of the word adversary. Make should that you emphasize that in the legal system this does not mean enemy and give examples.
Adversarial System
· Pits two parties against each other in pursuit of the truth

· An element incorporated into the American judicial system to promote argument, debate, and openness as a defense  against  oppressive government

Prosecutors and Defense Attorneys: Mortal Enemies?
· Most work in collaboration with a hard-line approach not beneficial for accused
Opposite of Adversarialism: Inquisitorial Justice.
· When thinking about the courts, ours is an adversarial justice system

· It is adversarial because it pits two parties against each other in pursuit of the truth

· Adversarialism owes to the many protections afforded to people by our Constitution and laws

TYPES OF DISPUTES
Civil Law and Procedure
· Civil law is concerned mainly with disputes between private parties and to the duties private parties owe one another

· Private parties can include individual people as well as organizations

· The government occasionally gets involved as a party to a civil case as well, often in actions related to administrative law
Categories of Civil Law.
· Torts are civil wrongs recognized by law to be grounds for a lawsuit

· Contract law is when people enter into voluntary agreements by signing contracts, such as to purchase a home; this creates important legal obligations between both parties

· Property law is significantly concerned with the acceptable uses of property, such as those uses spelled out in zoning laws. Some property is zoned commercial. Some is zoned industrial. Some is zoned residential.

· Property law also governs property ownership, not just ownership of real property

· Law of succession is concerned with how property is passed from one generation to the next

· The law of succession can thus be understood as the law of wills. A will is a legal document wherein a person spells out the rights of others over his or her property following the person’s death.

· If a person leaves behind no will (and dies intestate), the state will dispose of that person’s property pursuant to applicable statutes

· Most often, state laws require that intestate property go to the deceased person’s heirs or closest relatives
Family Law.
· Concerned with matters of marriage, divorce, child custody, and children’s rights

· Spells out requirements as far as who can enter into marriage, what sort of testing (e.g., blood testing) is necessary, what license and fee requirements exist, what waiting periods are necessary, and so on.

Criminal Law
What Is a Crime?
· Any action that violates a statute duly enacted by the proper public authority

· An offense against society, as opposed to against an individual
What Are the Categories of Crime?
· Crimes can be placed in at least three categories based on the punishments that can (but may not, if courts decide otherwise, as they often do) accompany them

· Felonies are serious offenses generally punishable by more than one year of incarceration. These are the most serious offenses, and examples include murder, forcible rape, and armed robbery.

· Misdemeanors are less serious and are generally punished with less than a year of incarceration. In fact, the vast majority of convicted misdemeanants never spend time incarcerated. Public drunkenness, social gambling (in states where it is not legally permissible), and vagrancy are common examples.

· Infractions are less serious than misdemeanors and usually consist of violations of state statutes or local ordinances punishable by a fine or other penalty, but not by incarceration
What Are the Elements of a Crime?
· Corpus delicti is Latin for “the body of crime,” and refers to the objective proof (i.e., the reality) of a crime. A crime must be committed in order to hold someone liable for it.
· Actus reus is Latin for “the criminal act.” The prosecution must show first and foremost that the  person (either as a principal offender, an accessory to the crime, or an accomplice) committed a criminal act.

· The prosecutor must also show a degree of intent on the offender’s part. This is known as mens rea. There are various types of intent, including general intent, specific intent, and negligence.

· General intent refers to a conscious decision on  the offender’s part to commit a crime. General intent statutes do not specify what intent is necessary.

· Specific intent offenses, by contrast, specify the type of intent necessary for a prosecutor to secure a guilty verdict.

· The doctrine of strict liability means that there are certain criminal offenses for which people can be found guilty regardless of their intent. Examples include drunk driving, statutory rape, most traffic violations, illegal dumping, most code violations, failing to pay child support, and selling alcohol to minors.
What Defenses Are Available to the Accused?
· Alibi defenses are available when the defendant (i.e., the person charged with the crime) argues that he or she was somewhere else at the time of the crime, making it impossible for him or her to have committed it

· In justification defenses, defendants accept responsibility for the act they are charged with, but they argue that the act was right under the circumstances. 

· Self-defense is an example of a justification defense. There are two broad categories of justification defenses—those justified by necessity and those justified by consent. An example of justification by necessity is self-defense. Consent is a common defense in rape cases. The defendant argues the victim consented.

· With excuse defenses, defendants admit what they did was wrong, but they claim they were not responsible for the crime. Examples of excuse defenses include insanity, diminished capacity, age, duress, intoxication, and entrapment. The common thread running throughout excuse defenses is an argument on the defendant’s part that he or she was not “normal” at the time of the crime.
Legal Defenses.
· Most criminal defenses are considered “affirmative”

· Affirmative defenses are those formally raised by the defendant at trial. That is, he or she presents evidence to support an alibi, justification, or excuse.

· This means the burden of proof falls on the defendant instead of the government to “prove” the defense is legitimate

· Perfect defenses result in acquittal, that is, the defendant going free. But not all defenses, even if they are successful, result in the defendant going free.

· Some defenses are “imperfect,” which means that if the defense is successful the defendant will be confined to some sort of facility (e.g., a mental institution) or that the defendant’s conviction will be for a less serious crime (e.g., negligent manslaughter instead of murder).
How Does the Criminal Law Affect the Courts?
· Criminal law makes work for the courts due to a need to sort through the complexities and contradictions in statutes

· Due to the fact that most criminal codes contain gradations of offenses, this affords opportunities for prosecutors to charge defendants with the top offense, which frequently leads to negotiations between the prosecutor and defense attorney to reduce the charges

· On the one hand, this “plea bargaining” activity saves courts time because it is a means of avoiding trial

· Judges must “sign off” on plea agreements, so plea agreements make work for them, too

· The typical criminal court not only adjudicates the offense, but also settles on a proper sentence

· Judges have been put in a difficult position due to legislative changes. Efforts to curtail their discretion to hand down sentences have complicated matters.

Teaching Note: Prior to completing this chapter, make certain that your students can compare and contrast civil and criminal law including the elements of proof for each. They should also be able to articulate the different types of defenses for criminal cases.

LIST OF CHANGES/TRANSITION GUIDE

· A new “Courts in the News” box on Jodi Arias has been added.

ADDITIONAL ASSIGNMENTS AND CLASS ACTIVITIES
Mock Trial
A mock trial is a valuable learning experience in many ways. It may be used to help students learn about:

· Specific areas of law

· Courtroom procedures

· Roles of courtroom personnel

· How courts in the United States resolve conflicts peacefully

Through participation in mock trials and analysis of the activity, students gain an insider’s perspective on courtroom procedures.

Purpose.
While learning the details of trial process and procedures, students also develop a number of critical skills that are universally necessary:

· Critical analysis of problems

· Strategic thinking

· Questioning skills

· Listening skills

· Skills in oral presentation and extemporaneous argument

· Skills in preparing and organizing material

· Public speaking skills

· Knowledge of the rules of evidence

Of particular interest is the usefulness of this mock trial exercise in teaching the elements of courts. It provides a high level of cooperation among students and encourages them to remain engaged in learning the course material. This cooperative learning activity encourages significant cognitive achievement among students from a variety of backgrounds, and also improves student attitudes toward the course and each other.

Participation in mock trials helps students to understand better the roles the various actors play in the justice system, as well as the difficult conflicts those persons must resolve daily in performing their jobs. On a more complex level, mock trials also provide students with an excellent vehicle for the study of such fundamental law-related concepts as authority and fairness. Mock trials help students gain a basic understanding of the legal mechanism through which society chooses to resolve many of its disputes.

Resources and Materials.
If you have access to an attorney who is willing to be a guest during your mock trial exercise, he or she would be able to get the various forms that you can then reproduce. If you do not have access to an attorney throughout the course, sample forms may be located online with little difficulty.

Activities and Procedures.
The mock trial project should involve every student in the class. Students not assigned a specific active role will quickly lose interest.

In addition to attorneys and witnesses the mock trial will require the following roles:

· Judges or juries

· Clerk or bailiff

· Members of the jury

· Medical experts

· Law enforcement personnel

· Court artist

· Camera operator to film the entire case for constructive review

1. Randomly assign students into groups. Each group should consist of no more than 10 students for group dynamics and the possibilities of student attribution.

2. Devote a class period to introduce the concept of mock trials to the class. Inform students that they will be expected to work on this project outside of class. The importance of students using their own time for a majority of the project gives them more ownership for their work.

3. Encourage students to go into their community to locate an attorney who will serve as the trial judge during the presentation. Attorneys frequently volunteer to assist students, and if you are in a military community, the Judge Advocate Corps can serve in this capacity. Prosecutors, private attorneys, public defenders, and appointed counsel are excellent resources.

4. Inform students that the actual mock trial (crime) will be introduced to them in a subsequent chapter because it is important to first understand the foundations of the legal process.

SUGGESTED ANSWERS TO END-OF-CHAPTER ASSIGNMENTS

Review Questions
1. What is the function of courts in American society, and why do we have a dual court system?
The functions of the court are to uphold the laws as created and defined by legislature, protect individuals, resolve disputes, and reinforce social norms. Courts have legal authority to make binding decisions.

A dual court system allows for separate courts for the federal government and federal issues from a state court system that addresses state legal issues. A dual court system is desirable because it parallels federalism, wherein the only powers of the federal government are those explicitly listed and the rest of the binding legal powers are left to the individual states.
2. What is the legal basis for today’s courts?
The modern legal courts developed from English common law and precedents. These led to the development of early legal codes, administrative regulations, and constitutions.

Modern legal codes exist at different levels of government and come in several different forms. These legal codes prohibit conduct that is considered criminal and provide important rights.

Administrative regulations are rules promulgated by government agencies that have been given authority by the executive or legislative branch of government.

Constitutions are the most significant sources of law. The Bill of Rights consists of the first ten amendments, which place important limitations on government authority with respect to the investigation of crime.

3. How did courts develop in Western societies?
The Code of Hammurabi and the Twelve Tables were some of the earliest known written legal codes. As societies began to grow, judges issued decisions and began to write them down so that other judges could use the decisions. This aided in uniformity.  These decisions became known as common law. English common laws were brought over with the early colonists.

These common laws were eventually written into our modern legal code through our legislative branch of government and regulated by the limits placed on the government through constitutions.
4. What is the difference between our adversarial system of justice and the inquisitorial systems of justice that have sometimes been used in the past?
The adversarial system of justice features two competing sets of interests (the defendant’s and the government’s through the prosecutor) working against each other in pursuit of the truth, from which stems the many protections our Constitution and laws afford people. Adversarialism promotes argument, debate, openness, and a winner/loser.

The inquisitorial system is opposite of the adversarial system. The inquisitorial system does not provide the same protections to the accused, the decision-making is in the hands of one or very few individuals, juries are often the exception, and the attorneys are more passive while the judge takes a more prominent role.

5. By what means do courts protect everyone, from law-abiding citizens to hardened criminals?
The constitutional rights protect and apply to everyone in the United States. The right to be presumed innocent applies to all citizens, including those that may be guilty of a crime.  There is no distinction or mention of criminals versus law-abiding persons, or between citizens or noncitizens for that matter.

6. What are the various types of defenses to a criminal charge that a defendant might offer in court?

There are several types of defenses to a criminal charge. 

An alibi is when the defendant argues that he or she was somewhere else at the time of the crime, thus making it impossible for him or her to commit the crime.

The justification defense is when the defendant accepts responsibility for the act they are charged with, but argues that the act was right under the circumstances (self-defense).

The excuse defense is when the defendant admits that what they did was wrong but claims that they were not responsible for the crime because of some condition that precluded them from forming criminal intent (insanity, diminished capacity, age, duress, intoxication, and entrapment).

What Will You Do?
You’ve had the chief’s job for five years, and while you’ve trained for various scenarios involving terrorist threats, this is the first time you’ve faced the “real thing.” You take your job very seriously, and you feel responsible for the safety and security of everyone in your community. While safety and security are foremost in your mind, you also value the personal freedoms that you believe have made our country great. The freedoms to come and go, to move about at will, to speak one’s mind, and to generally do as one pleases—all without unwarranted government intervention—represent the American way. It will be necessary, you tell yourself, to temporarily deny members of the public certain freedoms—at least while the terrorist threat remains.

You realize, of course, that your department doesn’t operate in a vacuum. Not only are you responsible for the safety and security of community members, but the public holds you responsible for fair and just enforcement of the law. The news media will report on the deployment of police resources and will likely exploit any opportunity to show members of the police department acting aggressively. Additionally, you are well aware of the possibility that any limitations you might place on traditional freedoms could result in lawsuits targeting you and your department.

The questions that you’ll need to answer are just how far you can go in implementing security measures and how well you’ll be able to defend those measures in court should the need arise. Use your general knowledge of criminal justice and of U.S. Supreme Court cases to decide the kinds of measures that you will be able to lawfully initiate. Ask yourself these questions: If you were to face lawsuits as a result of implementing these measures, would you feel confident of a positive outcome? What is the role of court precedent, specifically previous U.S. Supreme Court decisions, in providing such confidence?
Concepts that should be included are:

· Role of local law enforcement in homeland security measures 

· General criminal justice issues

· Supreme Court 4th Amendment and PATRIOT Act cases

· Differences between civil and criminal law 

· Role of court precedent

· Dual court system

Chapter 2

Who Controls the Courts?

CHAPTER OVERVIEW
This chapter discusses our constitutional system of government that gives legislatures and the executive branch distinct powers that serve as checks on the courts. Further, this chapter explains how legislatures have been tasked with the role of creating courts, assigning the number of judgeships, setting judicial salaries, and confirming prospective judges. It describes how executives, whether the President at the federal level or governors at the state level, appoint judges to their positions and thus have a system of checks that help ensure that court power does not become excessive. Lastly, this chapter discusses how our government consists of three branches, reflecting a desire on the framers’ part to ensure each branch’s independence. This has resulted in a collision of beliefs, values, and priorities that has taken a substantial toll on the courts, prompting them to react in a variety of ways to maintain and promote their independence.

CHAPTER OBJECTIVES
1. Summarize the ways legislatures exert control over the courts.

2. Summarize the ways the executive branch of the government exerts control over the 

    courts.

3. Describe the hierarchical structure of the courts.

4. Summarize the various other ways in which control is exerted over the courts.
LECTURE OUTLINE
LEGISLATIVE CONTROL
· Legislatures exert control over the courts through various means.

· Article III of the U.S. Constitution gives Congress the power to create courts. With this comes the authority to define courts’ jurisdiction.

· When courts are created, Congress also authorizes a specified number of judgeships and sets judicial salaries

· Congress further enacts rules that the courts must follow. Similar arrangements are found at the state level.

· Direct controls are constitutionally authorized

· Indirect controls are what the legislative branch can exert over the courts. These include confirming judicial appointees and setting the judiciary’s budget.
Jurisdiction
· Jurisdiction refers to the power of a court to resolve a dispute

· The U.S. Constitution’s third article spells out the judicial power of the United States. Congress has gone on to create several other federal courts; states have done the same. Part of this court creation process involves setting courts’ jurisdictional boundaries. There are several types of jurisdiction.

· Geographical jurisdiction refers to the organization of courts in distinct geographic regions

· Within each state, courts have their own geographic boundaries

· At the federal level, there are federal districts and appellate districts

· The federal appellate districts overlap several states

· Subject matter jurisdiction is concerned with what types of cases individual courts can adjudicate

· Some courts have limited subject matter jurisdiction because they only hear specific types of cases

· Higher-level courts, like state supreme courts or the U.S.    Supreme Court, hear mostly appeals

· Hierarchical jurisdiction is concerned with the courts’ distinct functions and responsibilities at different levels within a single (state or federal) judiciary

· Federal courts have jurisdiction over federal matters and the state courts have jurisdiction over state matters. The one exception to this general rule is when the U.S. Supreme Court has original jurisdiction over certain cases arising from the states.

· Diversity jurisdiction refers to the authority of certain federal courts to hear cases where the parties are from different states. Diversity jurisdiction cases must involve disputed amounts of more than $75,000. Diversity jurisdiction also extends to disputes between U.S. citizens and foreign citizens and/or companies.

· Supplemental jurisdiction (also called ancillary or pendent jurisdiction), is the right to hear a case for which it would not ordinarily have original jurisdiction

· State court jurisdiction means that state courts have either original or appellate jurisdiction and do not have authority to decide on matters involving federal questions, diversity issues, or supplemental matters
Teaching Note: Prior to moving forward it is important that students understand the concept of jurisdiction. A discussion of the different kinds of jurisdiction should also be held, as the information will be needed in the future chapters.
Indirect Controls
· Legislatures also exert indirect control over the courts through two important indirect channels: confirmations and budgeting

· At the federal level, the Senate must confirm judicial appointees by a simple majority
Confirmations.
· The Senate ultimately decides who becomes a federal judge

· The president nominates potential judges to serve on the federal bench
Budgeting.
· Congress sets the budget and thus appropriates money for the judicial branch to operate

· The federal judiciary is funded by Congress

· The Committee on the Budget of the Judicial Conference of the United States presents a budget to Congress; Congress then responds

Types of Direct Controls
· Court-stripping attempts to remove jurisdiction from the courts to review matters

· Legislative bodies can exert direct control over the courts through creating them, setting the rules they must follow, and limiting their jurisdiction

· Article III of the U.S. Constitution gives Congress the authority to create courts as it sees fit

· State legislatures create state courts and maintain authority to decide personnel issues

· At the federal level, Congress defines the number of judgeships, thereby determining how many judges will be available to settle disputes in the federal courts, and also sets judicial pay

· Article III bars Congress from reducing judicial salaries
Setting the Rules.
· Legislatures also have rule-making authority

· At the federal level, Congress has the authority to set the rules of practice, procedure, and evidence in the federal courts to reject or modify proposed rule changes

· There are five sets of rules that dictate the procedures to be followed in federal court cases:

· The Federal Rules of Civil Procedure govern the processing of civil cases

· The Federal Rules of Criminal Procedure do the same for criminal cases

· The federal appellate courts follow the Federal Rules of Appellate Procedure

· Bankruptcy cases have their own set of rules found in the Federal Rules of Bankruptcy Procedure

· The Federal Rules of Evidence govern the admissibility of evidence in federal cases

EXECUTIVE CONTROL
Executive Appointment Process for the Judiciary
· The president is given authority, via the Constitution, to appoint federal judges

· It is unrealistic for the president to be heavily involved in all the nominations, given the volume of federal judgeships

· The president will routinely consult with senators and other elected officials, particularly for vacancies in the lower courts, in an effort to identify qualified candidates

· Deference is often given to senators when there is a vacancy in their states

· Consultations may be held with the American Bar Association

Executive Presence in the Courts
· The executive branch influences the federal courts

· The Department of Justice, an executive agency, is responsible for prosecuting individuals who violate federal laws and for representing the government in civil cases

Teaching Note: Students should be encouraged to locate some of the more recent media accounts of the current executive appointment controversy between Congress and the Executive branches of government. A comparison of this process with the last four presidents would be instructive in learning how federal judges are appointed literally and figuratively.
CONTROL FROM ABOVE
· There is a distinct hierarchy to the court system at both the federal and state levels:

· Higher courts have considerable influence over lower courts due to this hierarchical structure

· Lower courts have developed various means to cope with influential decisions from the higher courts

· Courts are subject to direct control from higher court officials, just as they are subject to direct control from the legislative branch

· Higher courts, including the judges in higher courts, exert direct control over the lower courts in jurisdictional authority and rule-setting. Higher courts also seek to influence lower-court judges’ decisions.

Jurisdictional Authority
· Hierarchical jurisdiction refers to the organization of courts within a distinct state (or the federal) system. This means higher courts have direct control over the lower courts.

· Related to this was geographic jurisdiction, referring to the organization of courts within distinct geographic areas.

· Jurisdictional authority thus refers to the authority of higher courts to issue decisions that are binding on the lower courts within their jurisdiction

· In an ideal world, lower courts would follow higher-court decisions to the letter, implementing them without any resistance or second-guessing

Rule-Setting
· Every court is part of an administrative structure

· At the state level, trial courts fall under the state administrative office of the courts

· The same process occurs at the federal level

· The Administrative Office of the U.S. Courts and its various components basically supervise the lower federal courts

Interpretation of Higher-Court Decisions
· Lower-court judges, like prosecutors and police officers, have enormous discretion

· Judges may have even more discretion than these other officials, due to the historically independent nature of the judiciary and the protections judges enjoy in their professional capacities

· Federal judges are protected by lifetime employment and thus do not fear losing their jobs for issuing unfavorable decisions or running their courts as they see fit

· State judges, some of whom are elected, need not fear losing their jobs so long as the electorate is satisfied with their decisions

· Judges can take a measure of liberty in interpreting and applying higher-court decisions
Importance of Interpretation.
· Nearly all high-court decisions are subject to interpretation simply by the way they are written

· A higher court’s decision should be implemented “sparingly.” Most cases are factually distinct from one another.

· Despite the judiciary’s historical independence, it is very much subject to control

OTHER FORMS OF CONTROL OVER THE COURTS
· In addition to the legislature, the executive, and higher courts, America’s courts are also controlled by the people through their voting behavior

· Legal profession is also important, especially its many professional associations

Voting Behavior
· Elections can most definitely be used to exert a measure of popular control over the courts. This occurs directly through the election of judges. It also occurs indirectly through the election of executives who select judges to serve on the nation’s higher courts.
    
Election of Judges.
· A number of judges are elected. Judicial elections are only held, however, at the state level, and most often for judgeships in the lower courts.

· Some state supreme court justices are elected, but most judicial elections play out in the lower tier of states’ court systems

· Elections serve as a powerful tool for voters to exert control over the judiciary
Election of Executives.
· Federal judges are appointed to their positions

· Indirect control over the courts through executive elections is very definitely indirect
· There is no way to predict how judges will behave on the bench after elections

· Throughout history there have been examples of judges who, through their opinions, “switched sides” after assuming their posts

Public Participation.
· Openness ensures that government power does not get out of hand and that decisions are made in a transparent fashion, so as to ensure conformance with applicable laws, constitutional requirements, and the like

· Allowing the public to openly participate in the court process thus helps ensure that judiciaries do not become excessively powerful

· By law and custom, the American court system is an open institution

· The Sixth Amendment requires that trials be open to the public. The American judiciary promotes transparency and openness.
Interest Group Formation.
· Interest groups have considerable influence throughout government

· Mission is to influence political decisions and policy, do everything from contributing money to political campaigns to taking legislators out for lavish meals to sharing information and providing services to their members

· Victims’ advocacy groups also represent a powerful interest group. They often seek to influence the courts by calling for harsh punishments.

· Test Cases

· Interest groups attempt to influence court cases, either as litigants in specific cases or through the provision of resources to other litigants

· They are especially drawn to so-called test cases. Test cases are cases that are likely to “test” the legality or constitutionality of a particular tactic or statute.

· Interest groups are also active in criminal justice

· Sentencing policy has seen its share of interest group involvement
Amicus Curiae Briefs.
· An amicus curiae brief is a written document that seeks to persuade a court to decide in a particular way.

· There is no guarantee a judge will agree with an interest group’s stance on a particular issue because in controversial cases it is not uncommon for various briefs to be submitted on behalf of groups representing both sides. However, a persuasive brief has the potential to shape a court’s decision significantly.

· A person with strong interest in or views on the subject matter of an action, but not a party to the action, may petition in court for permission to file a brief

· Filing amicus curiae briefs is the easiest way for interest groups to get involved in cases and thereby influence court decisions and policy

THE LEGAL PROFESSION
· The legal profession has considerable involvement in the courts.

· The American Bar Association (ABA) accredits law schools around the country, which in turn affects the training of attorneys and thus the courts themselves

· The vast majority of judges are themselves attorneys

· The number of lawyers per person in the United States dwarfs that of many other industrialized nations

· The vast majority of lawyers are white males who are solo practitioners in private practice

· The vast majority of law firms are small, consisting of two to five lawyers

· Most professions have their own professional associations. The legal profession has several:

· Lawyers in this country are often members of the American Bar Association as well as their own state’s bar association. In addition, there are professional associations for different types of lawyers.

· Many defense attorneys belong to the National Association of Criminal Defense Lawyers (NACDL)

· Many prosecutors belong to the National District Attorneys Association (NDAA)

· Two of the most influential professional associations are the ABA and its equivalent state-level organizations

Professional Associations
American Bar Association.
· In addition to providing law school accreditation, the ABA provides professional training for attorneys, legal information, initiatives to improve the legal system, and most importantly, programs to assist lawyers and judges with their work.

· In addition to being a professional association, the ABA is also an interest group. In this capacity, it often takes firm stances on various legal policy issues.

· The ABA has repeatedly called for a moratorium on the use of capital punishment in the United States. The ABA has offered policy recommendations on nearly all criminal justice matters, ranging from the war on drugs to domestic violence to juvenile justice to grand jury policy.

· For more than 50 years, the ABA’s Standing Committee on the Federal Judiciary has been ranking nominees as either well qualified, qualified, or not qualified. These ratings have been relied upon strongly by various presidents in their efforts to identify candidates for the federal bench.
State Bar Associations.
· State bar associations also provide evaluations of judicial candidates to assist governors in their nominations

· State bar associations sponsor legislation and review bills bearing on the legal profession

Think Tanks
· Just as professions have their professional associations, most professions are of interest to various research organizations, or “think tanks”

· Two of the most visible and influential in the court context are the National Center for State Courts (NCSC) and the comparatively newer Center for Court Innovation

· The National Center for State Courts, with offices in Virginia and Colorado, is a think tank

· The Center for Court Innovation was initially formed as a partnership between the New York State Unified Court System and the Fund for the City of New York

JUDICIAL RESTRAINT AND ACTIVISM
· The courts have developed their own methods of dealing with the pressure:

· Courts can limit adverse reactions to their decisions by exercising restraint

· They have also taken steps to control their own actions through informal agreements among members of the so-called courtroom workgroup

· In the criminal context, judges, prosecutors, and defense attorneys have reached unwritten agreements on the best means by which to dispose of cases

· Courts also assign varying degrees of priority to different types of cases

· These are methods of controlling the courts, but the difference is that these methods originate from within

· Some judges see their role as a lawmaker, not just interpreter of the law

· Others steer clear of “making law” to the fullest extent possible by focusing solely on legal matters and deferring to legislative authorities, such as by refusing to declare certain statutes unconstitutional

· Judicial restraint is the philosophy of limiting decisions to the facts of each case, deciding only the issue or issues that need to be resolved in a particular situation

· Judicial restraint entails avoiding unnecessary decisions on constitutional questions that have yet to be posed

· Judicial restraint is a philosophy found at the end of a larger spectrum of judicial philosophies. At the other end is judicial activism.

· A judicially active judge is one who sees his or her role as more than interpreting the Constitution or laws. The judicially active judge avoids precedent and hands down decisions with sweeping implications for the future.

Teaching Note: In 2013 a judge in Texas sentenced a 16-year-old to probation and a rehabilitation facility for driving while intoxicated and killing 4 people and injuring 10 others. The same judge previously sentenced a younger youth to prison for killing one person. This case gained national attention due to the former youth using the “affluenza” defense; i.e., he was too rich to know better. This case would make an excellent class discussion for judicial activism. 
The Courtroom Workgroup
· In an effort to control their daily activities, courts have developed a number of informal and unwritten procedures for the processing of cases

· In the criminal context, there are variations from one jurisdiction to the next in terms of how specific cases are handled

· The three main parties to this relationship are the prosecutor, the defense attorney, and the judge

· Prosecutors and defense attorneys are not mortal enemies; they work together on a daily basis, and it is in their interest to ensure the efficient movement of cases through the criminal process

· These attorneys frequently present their cases before the same judges, so they also learn how judges decide

· The judges also stand to benefit from a measure of uniformity in terms of how cases are handled

· Uniformity in the treatment of cases allows courts to adapt to the pressures and desires of outside influences

· Even if prosecutors, defense attorneys, and judges cannot get along, there is still a measure of predictability that goes along with the cases they shepherd through the criminal process

· They may agree that the case will be plea bargained, or alternatively, they may all feel that the case will go to trial and that the sentence will be pretty standard

· The point is that there is a degree of predictability to the criminal court process because it has to be. If the outcome of every case were totally unpredictable; if prosecutors, defense attorneys, and judges could not work together in a dignified manner; then the wheels of justice would slow to a crawl.

LIST OF CHANGES/TRANSITION GUIDE
(No significant changes have been made to this chapter.)

ADDITIONAL ASSIGNMENTS AND CLASS ACTIVITIES

Mock Trial

Purpose.
While learning the details of trial process and procedures, students also develop a number of critical skills that are universally necessary. In this activity, students will become familiar with hypothetical cases and further their critical analysis skills.

Resources and Materials.
The following sample cases can apply to any state in the country and lend themselves to any offense date, gender, or ethnic nationality of the parties. Instructors may choose to change the defendant from male to female or vice-versa. Students will have a lot of fun with these cases and show increased interest as they investigate the laws in your particular state. Change the dates as you deem appropriate.

Sample Hypothetical Cases.
1. Mary Jones and Ed Jones were high school sweethearts who married after they both graduated from USA University in Villagetown. Mary went directly to work after college and Ed went to medical school full time. They had two children while Ed was in school. Ed met a nurse, Karly Smith, during his residency and he did not tell her that he was married or had children. Mary learned of the affair and moved out of the family home with the children, ages 12 and 16, after 18 years of marriage. Ed continued to live in the home and see his mistress, and despite learning of her pregnancy, he refused to marry her. After arriving home from a late night at the hospital, Ed was confronted by a person in his home and was shot seven times. While on the way to the hospital Ed told the paramedics that “she did it.” Ed later died at the hospital without speaking another word. After a police investigation the police charged Karly with murder.

2. Sam Doolittle was a successful Wall Street trader and lived a very prosperous lifestyle. During an economic downturn, Sam lost his job and was on the brink of foreclosure with his condominium. He had accumulated a number of classic vehicles that he kept insured for large sums of money. Shortly after the bank issued a foreclosure notice, one of Sam’s vehicle was found burned, and was declared a total loss. Sam promptly filed an insurance claim and was reimbursed $100,000 by his insurance company. Sam brought his bills and obligations current with the insurance proceeds. Two months later Sam was still unemployed and on the brink of foreclosure once again. While Sam was reportedly out of

town on a job interview, a second classic vehicle that he owned was burned. Investigators, who had ruled the first vehicle fire an accident, ruled the second as arson. Sam was charged with two counts of arson and related charges for both vehicles.

3. At the time of the incident, Jamie Clinton was a 23-year-old single mother of three small children, ages 2, 4, and 8, and a full-time college student majoring in Criminal Justice at USA University. Although she was receiving some scholarship assistance, Jamie was struggling to attend school full time and feed, clothe, and shelter her children. Jamie had a boyfriend, Ray, whom she saw regularly. He was not the father of any of

her children, but helped her financially whenever he could. Ray was a frequent visitor to her home, and because he did not have any transportation, she drove him home after his visits. Upon making the dean’s list at the university, she celebrated her success with a party in her home. After all of her friends left the house, Jamie put all three children in

the bathtub for their evening bath. Ray asked Jamie to drive him to the corner store, a three-minute drive. Jamie grabbed her keys and told the children she would be back in a minute. When Jamie returned from the store and heard no sound, she ran into the bathroom and found all three of her children dead. Jamie was charged with numerous

violations of her state’s penal code.

4. Carter Winston, age 17, and Claudia Smith, age 18, were lifelong friends who had grown up in the same neighborhood. Claudia became involved with drugs while in junior high school; she began selling drugs at the age of 13. Although Carter did not involve himself with drugs, he still associated with Claudia. Claudia had many run-ins with the police as a juvenile for theft, burglary, and housebreaking. Claudia, with some of her other friends, performed a home invasion robbery on one her neighbor’s homes and took many valuables from the home. Claudia asked Carter to hold some of the items for her, which he did. The police investigation and searches revealed the items in Carter’s vehicle and he was subsequently charged under the state’s penal code.

5. Susie Jones was out for a night on the town for her 21st birthday with her friends in  Paris, Texas on June 25, 2013. They went to a local nightclub where her favorite boy band was playing. The club was very crowded and shortly after they arrived there was a burst of gunfire and everyone was running toward the one exit. Susie was running as quickly as she could and ran out into the street without looking. She was struck by an oncoming vehicle and died on impact. The driver did not stop and has not been located or identified. The three shooters were arrested and Joe McCool, one of the shooters has been charged with the death of Susie. No one in the bar was fatally wounded.

6. Junior Henpepper and his friend Fred (Bubba) Smith rented a 3 BR house in Plano, Texas from Mary Finney on a year-long lease beginning April 1, 2013. The house had an 8x20 storage shed in the rear of the property. Mary checked their references extensively and was satisfied that they were good tenants.  Beginning in May, Mary started receiving complaints from neighbors about odors emanating from her house that she rented out. She called the tenants and both feigned ignorance about the complaints. On July 3, 2013, the shed blew up, and the fire which destroyed the shed caused charring to the house.  Investigation has preliminarily revealed that the explosion resulted from a meth lab. The damage was in excess of $15,000. Mary never personally went to the home until the fire was reported to her.  Fred was away from the home during the explosion and Junior has been charged with arson.

7. Karen Shultz, age 18, and Miasha Clinton, age 14, met while on the same basketball team at Prince Meadow High School in Rockwall, Texas. Karen was instantly attracted to Miasha and struck up a fast friendship with the younger girl.  Miasha’s parents did not like the attention being showered on their daughter by the older girl and forbade their daughter from having any further contact with her outside of the school and their team activities. When Karen heard this, she convinced the younger girl to ignore her parents’ concerns, and because she had her own vehicle, she helped Miasha sneak out of the house at night. Eventually that friendship resulted in a sexual relationship.  Initially Miasha was shocked that Karen wanted a lesbian relationship with her.  Others at their school were not surprised as they knew of Karen’s sexual orientation. One of Miasha’s parents found them in bed one afternoon, engaged in a sexual act, when they came home early from work. They threw Karen out of the house, called the police and had Karen arrested. Karen is now charged with sexual assault. These events occurred between November 25-December 28, 2013.

8. Johnny Sanford, age 29, and Betty Sanford, age 35, met in July 2006 while both were both members of the Liberty Police Department in Liberty, Texas. Liberty is a small college town. After dating for almost one year, they married on June 25, 2007. Johnny was proud of his reputation as a ladies’ man and was widely known at the local University (Liberty A&M University) as an officer who would give any cute college coed a break if they were caught speeding, shoplifting, or committing any other infraction. While Betty never witnessed any of this activity, she heard many stories over the years in this small town. Eventually Johnny became more brazen with his adulterous behavior and Betty was finding evidence that females were in her home during her absence. When she confronted Johnny about his behavior, he became violent and threatened to shoot her with his service weapon. Betty went to work on several occasions with bruises but always explained that she had fallen or she was chasing one of their 3 children.  Betty began sleeping in a separate room with her service weapon under her pillow. One night Johnny came home very late, very intoxicated and dragged Betty to the master bedroom and raped her. Betty never reported the rape to anyone. Three nights later, on February 14, 2013, Johnny again came home drunk, belligerent and came to the room where Betty was sleeping. The children were not at home.  As he tried to break down the locked door, Betty shot through the door. Betty called 911 and did not leave the room until police arrived. When police arrived they found Johnny on the floor dead. He had been shot twice.  One of the college girls (Judy Henderson, age 17) was in the living room of the home near Johnny’s gun and appeared to be in shock with multiple bruises on her body.  Judy was not questioned by the police that evening due to her condition. Johnny’s gun was never tested and Judy committed suicide 2 days later. Betty was charged with murder.

Activities and Procedures.
The class will be randomly divided into teams and receive a courtroom scenario. The scenarios are general in nature, and may be developed more fully by the teams. After receiving the scenario, each team will be required to create a police report and a general write-up on the case that they have been given. These items are due one week after receiving the case.

1. Assign one of the hypothetical cases to each group or make up your own.

2. As they study the chapter, the students will become more familiar with the facts on who controls the courts and the relationships between the three branches of government.

3. Assign students a group page on Blackboard or other platform that your university uses. This procedure will allow students to communicate with each other and share case documents outside of the classroom setting. Prosecutor and defense sides for each group should be assigned separate group pages. You will provide input, as well as monitor the discussion board. If the students have any questions or concerns regarding their case,

they should be directed to you via the discussion board. 

The following courtroom actors will be required for this activity. Choose and agree upon the roles the students would most like to perform. The teams are not limited to these roles. If other roles are developed, professor approval is required.

· Prosecutor

· Defense attorney

· Law enforcement

· Victim (If victim is deceased, use a family member, if necessary)

· Defendant

· Witnesses

· Expert witness

· Judge

SUGGESTED ANSWERS TO END-OF-CHAPTER ASSIGNMENTS

Review Questions
1. How do legislatures control the courts? What kinds of controls are available to legislatures?
Legislature has direct control over the court due to constitutional authorization and indirect control by confirming judicial appointees and setting the judiciary’s budget and appropriating money for the judicial branch.

Direct controls include setting jurisdiction, and the ability of legislative bodies to create courts, set rules they must follow, and limit jurisdiction.

2. How do government executives exercise control over the courts? What kinds of controls are exercised by government executives?
The president, from the executive branch, has authority to appoint federal judges, but deference is often given to senators when the vacancies are in their states.

The prosecution of federal offenders is done by the U.S. attorney general, who is employed by the executive agency, the Department of Justice. The U.S. Attorneys also represent the government in civil cases against executive-branch employees.

3. What kinds of controls do the higher courts exercise over lower courts? How does the interpretation of higher-court decisions by the lower courts help to shape such controls?
High-court judges at the federal level are employed for life and don’t need to fear losing their jobs for issuing unfavorable decisions. Higher courts exert direct control over lower courts through their judicial authority and rule-setting. Lower courts are expected to follow precedents.

Lower courts do not have the luxury of lifetime positions and their decisions can influence their ability to maintain their position. Therefore, lower courts may sometimes not want to follow the higher court rulings. Lower courts can ignore the higher court’s decisions or implement the decisions sparingly as a means to shape the controls of the higher courts.

4. What kinds of controls does the public have over the courts? What is the role of interest groups in exercising such controls?
Democracy allows the people to choose and vote in legislative representatives, judges, and executives, and this in turn allows the public to have some control over the courts.

The public is also able to participate in court through its openness. This availability to observe the court allows the public to decide whether or not they would like to continue to vote this judge into office.

An interest group’s purpose is to influence political decisions and policy through campaigning, contributing money, and sharing information to its members and the people they are trying to influence.

5. How does the legal profession influence the courts? What are some of the most influential professional associations?
The American Bar Association accredits law schools and in turn affects the training of attorneys. Most judges are attorneys. The ABA is also an interest group, and makes recommendations on nearly all criminal justice matters.

Many attorneys belong to additional associations like the National Association of Criminal Defense Lawyers, National District Attorneys Association, and in addition, most attorneys belong to their local state-level ABA. State-level ABAs sponsor legislation and review bills.

6. What is judicial activism? How does judicial activism influence the courts?
Judicial activism is the philosophy of using one’s powers as a judge to do more than interpret the Constitution or laws by avoiding precedent and handing down decisions with sweeping implications for the future. A judicially active judge favors “judge-made” law and looks more to the future than the past.

Often activism decisions have broad implications and may have sweeping and general language. Kyllo v. United States is an example of judicial activism.
What Will You Do?

You are an attorney and a member of your state’s commission on higher education. Your committee is charged with assessing applications from out-of-state educational institutions wishing to offer courses for college-level credit in your state. “College-level credit” is defined by the legislature to include undergraduate offerings, professional school courses, graduate school courses, and law school classes. Courses approved by your committee will be accepted for transfer credit into appropriate programs in state universities. Recently, a well-known out-of-state educational institution has applied to your commission for authorization to offer for-credit online law school courses to state residents seeking law degrees both in and out of state; the courses for which authorization has been requested are mostly in the area of criminal law. The applying institution notes in its supporting documentation that there is a nationwide need for public defenders, something that is also true in your state. By preparing more attorneys for practice in the area of criminal law, the institutional application argues, the needs of your state will be well served—especially as those needs relate to the creation of a cadre of attorneys capable of serving as public defenders.

The chair of your committee, however, has raised a number of objections to the application. Primary among them is her concern that online education does not provide a

medium appropriate to the training of criminal attorneys. This, she says, is because both prosecutors and defense attorneys are required to practice within an adversarial system of justice, and that means a system that requires face to- face personal confrontation. The educational institution making the application appears to have anticipated this objection and notes in its documentation that courts at many levels are moving toward greater use of the Internet and electronic media. Some hearings, the institution says, are being held over closed-circuit television and attorneys frequently appear and argue in front of judges (and with one another) through the use of such virtual media. The day will likely come, says the institutional application, when much of any court’s business will be handled in

virtual fashion. The application goes on to note that online education is a widely accepted format in higher education today and that it often involves instructional personnel who

are highly dedicated to the educational process and who provide intense one-on-one instruction, exceeding even the level of personal attention possible in traditional classrooms. When the time comes to vote for or against the institutional application, how will you vote?

Each student’s response will vary; however, they should discuss the authenticity of online education and its relevancy to the legal profession.  They should also address the issue of each state’s bar examination being different in substantive content.
Chapter 3

Federal Courts
CHAPTER OVERVIEW

This chapter discusses the various types of courts that can be found throughout the United States. Federal courts, which include not just the usual federal trial and appellate courts, but also some legislatively created courts, such as the U.S. Tax Court, are discussed. Federal courts are included prior to other courts covered in later chapters because although they are fewer in number than state courts, they are considered by some to be the most powerful. This is especially true of the federal appellate courts, and particularly the U.S. Supreme Court. The Supreme Court frequently issues decisions that have significant implications for criminal justice officials all across America.

CHAPTER OBJECTIVES

After reading this chapter, students should be able to: 

1. Outline the history and development of federal courts.

2. Describe the structure of the federal court system and the various types of federal 

    courts.

3. Summarize the administration in and caseload trends of federal courts.
LECTURE OUTLINE

BRIEF HISTORY OF THE FEDERAL COURTS

Teaching Note: Students should be encouraged to watch some of the Marbury v. Madison decision on YouTube. It will make for an interesting discussion, as they can compare and contrast the movies with the course content.
U.S. Constitution and the Courts
· Article II of the U.S. Constitution spells out the structure and function of the judiciary, but the Constitution did not “create” America’s courts

· Courts were in place and operating before the Constitution was ratified, long before colonists arrived here

· It was their proper place in society, rather than a simple need for them, that led to considerable debate during the pre-Constitutional era
Pre–Constitutional Era.
· The Articles of Confederation and Perpetual Union, known more commonly as the Articles of Confederation, was the first governing document in the United States

· The Articles had a very short history, as it became apparent rather quickly that they were lacking in several respects

· James Madison drafted his plan for a new national government, known as the Virginia Plan

· Opponents of Madison’s plan drafted the New Jersey Plan. It called for elimination of the lower federal courts. Ultimately, a compromise was reached.
Post–Constitutional Era.
· There were several compromises that led to the ratification of what is now the U.S. Constitution:

· There are now three distinct branches of government, as proposed in the Virginia Plan, but the legislative branch is structured such that less populous states enjoy the same power (in the Senate) as highly populous ones

· Another compromise is found in Article III regarding the judicial power of the United States vesting in one Supreme Court and in inferior courts as Congress ordains and establishes

· Two specific Article III provisions make it clear the  judiciary is independent

· Despite the judiciary’s independence, there are limits placed on the judiciary’s independence. The language in Article III concerning Congress’ authority to establish   courts as it sees fit limits the reach of the federal judiciary.

· Article III recognizes—through what it does not say—that the states have authority to establish their own courts in order to try offenses and resolve disputes that arise within their boundaries

· Article III reinforces the practice of federalism. It clearly establishes a federal judiciary,   but it is not an “overreaching” judiciary in the sense that there are no limitations on the creation of courts at the state and local levels.
Landmark Legislation.
· Most changes to the structure of the federal judiciary are due to legislation enacted in the wake of the Constitution’s ratification

· More than a dozen significant laws have been enacted, but two of particular note—the Judiciary Act of 1789 and the Judiciary Act of 1891—altered the federal court landscape quite significantly

· After the Constitution was put into effect in 1788, Congress acted quickly with respect to the judiciary

· The Judiciary Act of 1789 ushered in a number of reforms. It was modified such that only one Supreme Court justice and one district court judge needed to preside over cases in the circuit courts.

· The Circuit Court Act of 1802 reinstated circuit-riding by Supreme Court justices and expanded the number of federal circuits

· In 1869, Congress approved a measure that provided for the appointment of nine new circuit judges, thus providing welcome relief to the road-weary Supreme Court justices

· The Judiciary Act of 1891

· Main accomplishment was the creation of the 13 U.S. Circuit Courts of Appeals

· The act also specified what types of cases the Circuit Courts of Appeals would hear, namely appeals from the district courts, the lower federal trial courts

· The old circuit courts remained for the time being, and the new courts were to consist of one circuit judge, one Circuit Court of Appeals judge, one district judge, and a Supreme Court justice. Two judges constituted a quorum, which is the minimum number of judges required to decide on a particular matter.

· Later, in 1911, Congress enacted legislation to abolish the old circuit courts

· Finally, the Evarts Act had the benefit of easing much of the Supreme Court’s appellate caseload

· Before the Circuit Courts of Appeals were created, there was no court other than the Supreme Court that was charged with hearing appeals from lower courts. The Evarts Act fixed this problem.

STRUCTURE OF THE FEDERAL COURTS
U.S. District Courts
· The U.S. district courts are the federal trial courts and they are the “entry point” into the federal judicial system

· They are where federal civil cases are decided and where individuals charged with violations of applicable federal laws are put on trial

· Today there are 94 district courts. There are considerably fewer appellate courts in the federal system, and there is only one Supreme Court, so inevitably the vast majority of federal cases are resolved at the district court level.

· A very small percentage even see actual trials due to the practice of plea bargaining (we look more at plea bargaining in Chapter 12).
Early Days.
· The Judiciary Act of 1789 is the legislation responsible for creating the first federal district courts

· Section 2 of the act established 13 district courts. There was one district court for each of the 11 states in the union at the time. The other two were for portions of Massachusetts and Virginia that were to become Maine and Kentucky.

· The Judiciary Act of 1789 required that district court judges come from the districts in which they resided

· As even more states came into the union, and as their populations grew, some states were divided into several federal districts. The populous states of California, New York, and Texas now have several federal districts, four in each.

· There is no consistency or rational ordering to the lines of federal districts today. Some districts have very few people; others have many. Districts are also created for the District of Columbia and for various territories that came under control of the United States over the years.

Present-Day Organization
· Of the 94 federal districts in place today, 89 of them are found in the 50 states

· There is one each in Puerto Rico, the Virgin Islands, the District of Columbia, Guam, and the Northern Mariana Islands

· The Federal Judgeship Act of 1990 contained provisions for 74 new positions, bringing the current total to 678 authorized judgeships

· Today there is more than one judge in every district

District Courts as Federal Workhorses
· District court judges do much more than preside over trials. They approve plea agreements in those cases that do not go to trial, they supervise settlements in civil cases,    and they apply higher-court rulings.

· District court judges also hear petitions from prisoners. Known as habeas corpus petitions, these are efforts on the part of prisoners to challenge the constitutionality of their confinement, due perhaps to a wrongful search and seizure or an improperly secured confession, and they number in the thousands annually.

· District court judges do not decide bankruptcy cases

· There are 352 bankruptcy judges who work in 90 distinct U.S. bankruptcy courts, which, by statute, operate alongside the district courts

· Bankruptcy judges are appointed for 14-year terms by the judges of the local U.S. Court of Appeals

· District court judges are also assisted by U.S. Magistrate Judges. These judges are appointed by the district courts to eight-year terms. They perform four main functions:

· Conduct most of the initial proceedings in criminal cases (including search and arrest warrants, detention hearings, probable cause hearings, and appointment of attorneys)

· Trial of certain criminal misdemeanor cases

· Trial of civil cases with the consent of the parties

· Conduct a wide variety of other proceedings referred to them by district judges (including   deciding motions, reviewing petitions filed by prisoners, and conducting pretrial and settlement conferences).

Appellate Courts
· The Supreme Court issues decisions on less than 100 cases per year. The rest of the cases successfully appealed from the district courts are issued from the appellate courts. This gives the appellate courts considerable power and influence.
Changing Roles and Names.
· The federal appellate courts were initially called “circuit courts”

· The Judiciary Act of 1789 created these circuit courts, three of them in total

· It was not until 1869, however, that Congress expanded the number of circuit courts. By then there were nine in total. These courts heard trials and thus were not technically “appellate” courts. They remained until 1912, when Congress abolished them.

· The Evarts Act created the U.S. Circuit Courts of Appeal. These worked until 1911, alongside the circuit courts. They took on a distinctly appellate function. The creation of    these courts also lightened the Supreme Court’s caseload.

· By the 1920s, each of the courts of appeals had no less than three judgeships, which also lightened the workload of the judges who worked alone in the beginning

· Initially, there were nine circuit courts of appeal. In 1893, Congress established a court of appeals for the District of Columbia.

· The tenth and eleventh came in 1929. Then, in 1982, Congress combined both the U.S. Court of Customs and Patent Appeals and the U.S. Court of Claims into one court, called the U.S. Court of Appeals for the Federal Circuit. Thus, there are 13 federal circuits at present.
Review Function.
· The federal courts of appeal mostly hear cases that originate beneath them in the district courts

· Generally, if a party to a district court’s decision is unsatisfied with a judge’s decision, he or she may appeal

· A defendant who disagrees with a judge’s decision to admit questionable evidence may appeal if convicted

· The same can apply in the civil context when one of the litigants disagrees with a judge’s decision, perhaps to allow the testimony of a questionable witness

· The federal courts of appeals have no direct control over the types of cases they are asked to review. Such cases range from completely frivolous to those of significant constitutional importance.

· The federal appellate courts do not engage in fact-finding, as they are not trial courts charged with rendering verdicts in civil and criminal cases

· Their primary responsibility is thus to review alleged errors made by district court judges

· The appellate courts review the record of the lower court’s proceedings and render decisions as to whether the judges presiding over such proceedings rendered decisions in conformance with applicable laws

· The federal courts of appeal also manage to “screen” cases for Supreme Court review. That is, since appeals arising out the district courts most often end up in the courts of appeals before they arrive at the Supreme Court, the former can have considerable “say” over which issues ever come to the attention of the latter.

· A particular appellate court may decline to hear a case, which means it may never arrive at the Supreme Court for consideration
Courts of Appeals at Work.
· The Supreme Court has enormous discretion to decide which cases it will hear. This is less true of the federal appellate courts.

· Although the appellate courts may decide on a case, this does not mean that oral arguments are actually held

· Judges often rely on staff persons and law clerks for recommendations and then simply issue their decisions in writing

· Cases are normally assigned to a panel of three judges, rather than all the judges in the circuit

· If there is a problem with conflicting decisions by different panels of appellate court judges, all of the judges within the circuit will sit in what is known as an en banc proceeding

· If oral arguments are held, lawyers from both parties will make these arguments before a panel of judges. They are each given a limited amount of time in which to present their case in the formal session.

· Throughout, the judges will often ask questions about legal and other matters related to the case

· The judges will then discuss the case privately and render their decision. Judges are required to follow precedent as needed, and two of three judges must agree on a decision before it is issued.

· Decisions may be announced quickly and be accompanied by a brief order or per curiam opinion. Per curiam opinions are agreed to by all the judges and tend to be short.

· Sometimes opinions are accompanied by concurring opinions and or dissenting opinions. Concurring opinions support the opinion, but with different reasoning. Dissenting opinions disagree with the main opinion.

Teaching Note: The Supreme Court has a series of oral arguments where students can actually hear the justice ask questions during the session. Instructors should locate these oral arguments via the web and play them during the class or place them on reserve in the library for student access. These tapes provide a great learning experience where the students can simulate the act of actually be in the courtroom.
U.S. Supreme Court
· The U.S. Supreme Court (also called “the Court”) is the final arbiter in the U.S. judicial system. It is the highest court in the land and has the proverbial “last word” with respect to interpretation of the Constitution, laws, and treaties.

· It is the most powerful tribunal in America, and is also unique in the world, mainly because of federalism. Since the founders provided for both federal and state    government, it was necessary to have one court that could have the final say on matters arising in each.
Caseload.
· The Supreme Court has both original and appellate jurisdiction. Its original jurisdiction is narrow and spelled out in Article III. The Court’s appellate jurisdiction accounts for the  overwhelming majority of its caseload.

· Most of the Supreme Court’s business is concerned with hearing appeals from the lower federal courts and from the state courts.

· Most criminal cases originate at the state level. State-level cases can arrive at the U.S. Supreme Court if they raise a federal question, which is usually a question concerning the U.S. Constitution.

· Before it will be considered by the Supreme Court, a state case must move all the way to its state supreme court. That is, a case cannot jump from a state-level intermediate appellate court to the U.S. Supreme Court.

· As many appellate courts also do, the U.S. Supreme Court decides whether it wants to hear a case.

· The party seeking a decision by the U.S. Supreme Court must file documents with the Court, asking to be heard.

· If the Supreme Court agrees the case is worth deciding, it issues what is known as a writ of certiorari. This is an order by the court requiring the lower court to send the case and a record of its proceedings to the U.S. Supreme Court for review.

· Four of the nine U.S. Supreme Court justices must agree to hear a case before a writ of certiorari will be issued. This is known as the rule of four. If four justices do not agree to hear the case, the lower court’s decision stands.

· Only a small handful of cases ever reach the U.S. Supreme Court. It is not uncommon for the Supreme Court to review thousands of petitions for review, and then only grant certiorari in a fraction of the cases. The Court generally issues written opinions for less than 100 cases each term.
Important Eras.
· George Washington, the first President of the United States, appointed the first Supreme Court justices. John Jay was selected as chief justice and the Supreme Court met for the first time in1790.

· When John Marshall served as chief justice from 1801 to his death in 1835, the Supreme Court entered into a new era. Marshall assumed a more prominent role as chief justice. He encouraged the justices to settle their disagreements privately so the Court’s opinions would be more uniform when presented to the public. He felt publicly-aired dissents undermined the Court’s authority.

· Under Marshall, the Court also issued a number of important decisions. One was the famous case of Marbury v. Madison, where the Court asserted its authority to overrule acts of Congress and decisions by the executive that run counter to the Constitution.

· It would be 50 years before the Supreme Court struck down another federal statute

· Judicial Review—the power to review decisions from other levels or branches of government to ensure their consistency, legality, and conformity with the Constitution—began during the leadership of Chief Justice Marshall. This is important because the Constitution does not explicitly reference the practice of judicial review in Article III.
Supreme Court at Work.
· By law, the Supreme Court starts its annual term on the first Monday in October. Sessions usually continue until June or July.

· Supreme Court terms are divided into two periods. Sittings are when the justices hear cases and deliver opinions. Recesses are generally when they consider business before the court (such as the many petitions for review the Court receives) and write their opinions. These sittings and recesses alternate at roughly two-week intervals.

· Oral arguments are usually scheduled from Monday through Wednesday during the sittings. The Court usually hears four cases on any given Monday through Wednesday, so as many as 24 cases can be heard during one sitting.

· On Wednesday afternoons during a sitting, the Court holds a conference to discuss the cases argued on Monday. The Court also holds a Friday conference, when cases argued on Tuesday and Wednesday are discussed. The justices also discuss the certiorari petitions during these conferences. These meetings are held behind closed doors and no formal records of the justices’ discussions are kept.

· All nine justices participate in the vast majority of Supreme Court decisions. Sometimes one or more justices will not participate, perhaps because one is ill, there is a vacancy, or conflicts of interest may exist.

· A quorum for a decision in the Supreme Court is six justices and as many as three of the justices need not participate for the Court to reach a decision

· If the Chief Justice is in the majority, either he or an assigned justice in the majority will write the opinion. If the Chief Justice is in the minority, then usually the senior most justice in the majority will author the opinion or make the assignment.

· The opinions begin as drafts. These are then shared with other justices in the majority and in the minority. The author of the opinion usually seeks to persuade the other justices to side with his or her opinion, but unanimous decisions are not particularly common.

· Frequently, concurring opinions and/or dissents accompany the final written opinions.
Supreme Court as Policymaker.
· The Supreme Court, like the U.S. Courts of Appeals, is more than just a body of judges that reviews lower courts’ decisions. It is a policymaker in the truest sense of the term.

· This is because when the Supreme Court decides on a case, by definition the case is usually pretty important

· Since the Supreme Court is the court of last resort, its decision will not only be final but also binding on all other courts throughout the United States

· Supreme Court decisions have covered all manner of governmental and social issues, each with some interesting federal or constitutional question

Other Article III Courts
· They include the U.S. Court of International Trade and a court stemming from the Federal Intelligence Surveillance Act of 1978 (FISA), namely the Foreign Intelligence Surveillance Court
U.S. Court of International Trade.
· The U.S. Court of International Trade is an outgrowth of the Customs Courts Act of 1980, perhaps the  most significant federal legislation affecting international trade disputes

· Prior to 1980, trade disputes were resolved in the United States Customs Court, but the Customs Courts Act increased the power of this court and changed its name to the Court of International Trade

· The court is made up by nine judges appointed by the President with the advice and consent of the Senate, but only one judge is necessary to decide a case. The judges are appointed for life, which is what puts the court under Article III of the Constitution.

· They can also be appointed temporarily by the chief justice of the United States Supreme Court to perform functions in the appellate or district courts

· The court’s geographic jurisdiction extends throughout the United States, and it is also authorized to hear some cases in other nations

· The court’s subject matter jurisdiction is rather limited, but generally it can decide any dispute arising out of laws pertaining to international trade
Foreign Intelligence Surveillance Court.
· The United States Foreign Intelligence Surveillance Court was created pursuant to the Federal Intelligence Surveillance Act of 1978 (FISA). The FISA legislation spelled out procedures for conducting foreign intelligence surveillance.

· The act has been amended more than once, and most significantly by the 2001 PATRIOT Act (Uniting and Strengthening America by Providing Appropriate Tools Required to Intercept and Obstruct Terrorism Act of 2001), legislation which was enacted in the wake of the September 11 attacks. The PATRIOT Act’s amendments to FISA now assist the government with gathering intelligence against suspected terrorists.

· The Foreign Intelligence Surveillance Court (or the FISA court) oversees requests for surveillance warrants against suspected foreign intelligence agents operating inside the United States and has thus been called “America’s Secret Court”

· It is composed of seven judges “borrowed” from the district courts and chosen by the U.S. Supreme Court’s chief justice. Each serves a nonrenewable seven-year term, and the court’s membership is staggered such that a new judge is brought on each year.

Article I Tribunals (Legislative Courts)
· The vast majority of courts are considered part of the government’s judicial branch, but there are exceptions, notably Article I tribunals, or legislative courts

· All the administrative law courts come from Article I. The Board of Patent Appeals and Interferences is another. The U.S. bankruptcy courts, the Merit Systems Protection Board, and many others fall into this category.
U.S. Tax Court.
· The U.S. Tax Court consists of 19 presidentially-appointed members. They are appointed for 15-year terms, not for life.

· The court specializes in settling disputes over federal income taxes. Tax disputes can be settled in various courts, but what makes the U.S. Tax Court distinct is that disputes can be heard and settled before the tax amount in dispute has been paid in full.
U.S. Court of Appeals for Veterans Claims.
· Reviews decisions from the Board of Veterans’ Appeals

· Makes decisions on appeals arising from decisions made by the secretary of veterans affairs

· Disputes that first arrive at the Board of Veteran’s Appeals and then the U.S. Court of Appeals for Veterans Claims generally involve denial of various veterans’ benefits, such    as health care or education benefits

· The court falls under Article I of the Constitution

· The court’s judges serve 15-year terms, which differ from the lifetime terms for Article III judges

· The court is relatively new, as it came to being as a result of the Veterans Programs Enhancement Act of 1998
U.S. Court of Federal Claims.
· Formerly the U.S. Claims Court, it is another federal tribunal established under Article I of the Constitution

· Its jurisdiction is described in 28 U.S.C. Section 1491, and it is authorized to issue decisions involving:

· Claims for just compensation arising from government taking of private property (eminent domain)

· Refunds of federal taxes

· Constitutional and statutory rights of military personnel and their dependents

· Damages for breaches of contract with the U.S. government

· Claims for back pay from dismissed civil servants
Claims involving patent and copyright infringement

· Certain claims involving the Indian tribes

· Recently its jurisdiction has been expanded to include claims concerning injuries attributed to specific vaccines

· It also hears protest lawsuits stemming from failed bids for U.S. government contracts

· Certain lawsuits (e.g., other than alleging tort violations) against the federal government involving amounts in excess of $10,000 must be tried before the Court of Federal Claims

· 16 judges serve on the court and are appointed for 15-year terms, hence its treatment as an Article I tribunal
Military Justice and Military Tribunals.
· Congress adopted the Uniform Code of Military Justice in 1950

· The Uniform Code is basically the military’s criminal code, not unlike state penal codes or the U.S. Code

· The code also provides protections for armed services members brought before courts martial, criminal trials conducted by the military

· In 1950, Congress also created the U.S. Court of Appeals for the Armed Forces. This court consists of five civilian judges who are appointed by the president for 15-year terms. This was done to extend a measure of civilian authority into military law.

· Summary courts martial handle charges of minor misconduct. Usually one individual, a “judge advocate,” decides on the matter, and punishments are relatively minor.

· Special courts martial are akin to civilian courts of general jurisdiction. They try more serious offenses and are adversarial.

· General courts martial are reserved for the most serious violations of the Uniform Code. The highest possible penalty is death.

· Convictions by special or general courts martial can be appealed to the appropriate “Court of Criminal Appeals”

· Death sentence appeals are mandatory. Appeals can then proceed, subject to various rules, to the U.S. Court of Appeals for the Armed Forces and then to the U.S. Supreme Court.

Teaching Note: Assign students to attend a live session of one of the courts—federal or state—and discuss their observations in class. You might also schedule a joint visit as a class or alternatively require a project paper on the visit to the courts. It would be interesting to compare and contrast the working of federal and state courts. If your university is near the Washington D.C. area, try to arrange a visit to the U.S. Supreme Court.
FEDERAL JUDICIAL ADMINISTRATION AND CASELOADS
Administrative Levels
· Federal judicial administration takes place at several levels. The individual courts have the most responsibility, but regional and national bodies have an important role in court administration.
The Court Level.
· Each federal court is tasked with its own administrative functions. These include everything from hiring staff, overseeing spending, and managing court records.

· Each court follows a hierarchy, not unlike a business is organized

· The chief judge acts as leader and oversees the operations of the court and the actions of his or her subordinates

· Policy decisions tend to be made by several judges

· Although the chief judge is akin to the CEO of the court, it is the court clerk who handles most of the administrative responsibilities
Regional Level: Circuit Judicial Councils.
· Within each federal circuit is a circuit judicial council. These consist of a chief judge, who serves in the role of chair, and an equal but undefined number of district and circuit court judges.

· The councils further set circuit policy and implement orders from their superior, the Judicial Conference of the United States

· Each council also appoints a “circuit executive,” who works with each chief circuit judge
National Level: Judicial Conference of the United States.
· Congress created the so-called Conference of Senior Circuit Judges in 1922. It was to serve as the main policy-making body of the federal judiciary.

· In 1948, Congress enacted 28 U.S.C. Section 331, and changed the name to the Judicial Conference of the United States. District judges were then added to the Conference in 1957.

· The purpose of the Judicial Conference is to make policy for the federal courts

· The Judicial Conference also supervises the director of the Administrative Office of the U.S. Courts

· The Administrative Office of the United States Courts carries out the policies of the Judicial Conference. The Administrative Office is also responsible for:

· Collecting and reporting judicial branch statistics

· Developing budgets

· Conducting studies and assessments of judiciary operations and programs

· Providing technical assistance to the courts

· Developing training programs (taught in the Federal Judicial Center)

· Fostering communications within the judiciary and other branches of the government and the public

· The Judicial Conference is presided over by the chief justice of the U.S. Supreme Court. Other members include the chief judge of each judicial circuit, the chief judge of the Court of International Trade, and a judge from each federal district.

Caseloads
· The Administrative Office of the U.S. Courts has been charged with gathering data on caseload trends and other issues affecting the federal judiciary

· While the federal courts are certainly busy, the vast majority of court cases in this country are handled at the state and local levels
            District Courts.
· The number of cases before the district courts has greatly increased in recent decades. The cases per judgeship has gone up considerably. 
Courts of Appeals and the Supreme Court.
· A surge occurred primarily in 2006 because prisoners first had to exhaust state-level remedies before seeking relief in the federal courts

· The increase also owed to the Supreme Court’s decision in United States v. Booker, where it held that mandatory application of the U.S. Sentencing Guidelines violates a defendant’s right to trial by jury under the Sixth Amendment.

LIST OF CHANGES/TRANSITION GUIDE

· A chapter-opening story regarding the Marbury decision has been added, with reference to websites for additional clarity.

· A new “Courts in the News” box on the 2013 Blewitt case has been added.

· New figures have been added.

ADDITIONAL ASSIGNMENTS AND CLASS ACTVITIES

Mock Trial

Purpose.
While learning the details of trial process and procedures, students also develop a number of critical skills that are universally necessary. In this part of the exercise, they will learn strategic thinking. Students should review the case that they have been assigned and

plan strategies.

Resources and Materials.
State or federal criminal codes, which may be located online with little difficulty.

Activities and Procedures.
1. Students should be familiar with their assigned case.

2. Students in each group should divide themselves into defense and prosecution teams.

3. Both defense and prosecution sides should be charged with the responsibility of determining the possible charges against the defendant, and in which jurisdiction the case will be tried—state or federal court. This is important because the defense must know which charges are legal to file and what to expect from the prosecution in order to properly defend their case.

4. The prosecution should begin the preparation of the police report.

5. Blank police reports can be obtained from the local police department and/or online.

Additional References and Resources.
Burns, J. M. (2009). Packing the Court: The Rise of Judicial Power and the Coming

Crisis of the Supreme Court. New York: The Penguin Press.

Toobin, J. (2008) The Nine: Inside the Secret World of the Supreme Court. New York:

Doubleday Broadway Publishing Group.

Tribe, L. H. (1985). God Save This Honorable Court: How the Choice of Supreme Court

Justices Shapes Our History. New York: Random House.

SUGGESTED ANSWERS TO END-OF-CHAPTER ASSIGNMENTS

Review Questions
1. How did the federal courts develop historically? Include a discussion of the influence of the U.S. Constitution and important federal legislation in your answer.
The Preconstitutional Era used the Articles of Confederation as a governing socument. This was followed by the development of the Virginia Plan and New Jersey Plan in response to key issues that were missing in the Articles of Confederation.

The Postconstitutional Era addressed the concept and development of the Supreme Court and created a judiciary that was independent from the other branches of government.

Article III states federal judges are appointed for life and salaries cannot be reduced by the president or Congress. Federal judiciary can be expanded through legislature and Congress must approve.

The Judiciary Act of 1789 established the organization of the federal courts and the Judiciary Act of 1891 divided the U.S. into 13 judicial circuits.

2. What is the structure of federal courts in America today?
The U.S. District Court is the federal trial court and the entry point into the federal judicial system. The U.S. District Court has original jurisdiction, tries cases, and has a large caseload.  The U.S. Attorney General is the government’s prosecutor and U.S. District Court has many federally life-time appointed judges, and several magistrates.

Appellate Courts serve as the review court and hear cases that originate from the district court. They have no control over the cases they receive. They do not have original jurisdiction, and do not try cases.

U.S. Supreme Court is the final arbiter in the U.S. judicial system and hears only 100 cases per year. The Supreme Court has both original and appellate jurisdiction.

3. How are the federal courts administered, and what are their characteristic caseloads?
Each federal court is tasked with its own administrative functions, including hiring, budgets, and maintaining court records. The clerk handles most of the administrative responsibilities.

Regional councils are charged with making all the necessary orders for the administration of justice within the circuit.

Nationally, the Judicial Conference of the United States is the main policy-making body of Federal Judiciary.

District court caseloads are the largest and Table 3-1 summarizes the workload.

The court of appeals caseload has also been on the increase, while the Supreme Court still only addresses approximately 100 cases each year. Figure 3-5 again outlines the caseloads for the appellate court.
What Will You Do?

You are a court administrator for a federal district court and work with personnel from the Administrative Office of the U.S. Courts in scheduling hearings, hiring support personnel, coordinating with other agencies and offices, purchasing needed supplies, and generally ensuring that the business of the court runs smoothly. Like officials in many other government agencies—including those at the federal, state, and local levels—you have faced increased budgetary constraints. Although budgets have constricted, the workload of the court has continued to increase. This morning the judge charged with overseeing the district in which you work called you into his chambers and instructed you to develop a new budget instituting a 12% cutback in expenditures.

You’re now sitting at your keyboard wondering how to implement his instructions. You have pretty much been given carte blanche to do whatever needs to be done to save money, which includes the possibility of altering the hours during which the court is in session, negotiating new pay schedules for transcriptionists, publishing lower pay schedules for expert witnesses, changing the thermostat in the courthouse to save

money on heating oil and electricity, cutting back on supplies, moving to more paperless forms of document handling, and deferring orders for new computers and furniture. As you think about these issues, you ask yourself what other budgetary items might be available for cutting and then prioritize your overall list of cost savings. What will that list look like?

Suggested answers should include the following concepts:

· Priorities of the court system including knowledge of the job description for the court administrator in a particular jurisdiction

· Mandatory expenses

· Impact on criminal trial timelines including speedy trial rights

· Impact on pending civil cases

Chapter 4

State Courts
CHAPTER OVERVIEW
This chapter reviews state court systems, beginning with their history and development from the colonial era through the present. There are 50 separate state court systems in addition to one for the District of Columbia. Each system is unique and independent, and no one state court judiciary is exactly the same as the other. States have great flexibility in the structure of their court systems. They can name their courts whatever they decide, define their courts’ jurisdiction in any way, and make changes as needed without any federal input. The result of this is that state court organization does not always parallel

the relatively simple organizational structure of the federal judiciary.

Some state courts have the same names as federal courts, even though their jurisdictional constraints are very different. For example, the highest court in the federal judiciary is the U.S. Supreme Court; however, New York calls its major trial courts supreme courts. In more than a dozen states, the trial courts are called circuit courts, even though at the federal level the “circuit” designation references appellate courts. Further, other states use the term “superior court” to refer to the major trial courts; however, there is no “superior” counterpart in the federal system. Finally, this chapter discusses state court structure, workloads, and recent trends and issues in the state courts.

CHAPTER OBJECTIVES

After reading this chapter, students should be able to:

1. Outline the history and development of state courts.

2. Summarize the differing structures of state court systems.

3. Describe the workload of state courts.

4. Summarize the administration of state courts.

5. Be familiar with recent developments in state courts.
LECTURE OUTLINE

HISTORY OF STATE COURTS
· The geography of early America shaped the state courts; it was not just fear of an intrusive central government

· The demands for justice in the largely undeveloped rural areas coupled with the relative difficulty of getting from one place to the next helped shape a variety of distinct judicial systems

Colonial Period
· Most political authority rested with governors who were appointed by the king of England. The governors basically exercised legislative, executive, and judicial power, so there was no real need for an elaborate court system.

· The governors appointed justices of the peace to handle minor cases. County courts were the main trial tribunals.

· Appeals from these lower courts were brought before the governor and his council

· Justice of the peace courts were the workhorses during the colonial period. The justices generally had no formal training and were little more than representatives of the communities from which they came. These arrangements made the justice of the peace courts unique.

· The informality and the desire to reinforce community norms was so powerful that people were punished for “offenses” that were not specified by statute

· Public prosecutors came onto the scene during the seventeenth and eighteenth centuries, and some counties even had district attorneys appointed by the governors

· Officials exercised broad discretion in disposing of cases

· Defendants enjoyed relatively few rights

· Defense attorneys began to gain a presence around the 1730s, prior to the American Revolution, and so emerged the more adversarial system we recognized today

Early State Courts
· After the American Revolution (1775–1783), governmental powers were significantly curtailed and taken over by legislative bodies

· State legislatures kept a close eye on the courts and sometimes removed judges from their posts and abolished certain courts that issued unpopular decisions

· As some courts began to declare legislative actions unconstitutional, tensions between legislatures and the courts grew

· The criminal court structure changed little through the nineteenth century. County courts continued to try offenders. They were, however, plagued by the same problems of partisan politics and corruption that befell other public and criminal justice agencies.

· Governors (state governors, like today) appointed the justices and the county courts in turn appointed other officials, such as sheriffs, county attorneys, clerks, and jailers

· Another area of continued controversy concerned selection of judges. During the mid-1800s, all judges were appointed by the governor in Massachusetts. In contrast, Michigan judges were elected to their posts. Other states combined these approaches.

· Following the Civil War (1861–1865), America entered into a period of rapid industrialization and growth. This led to increases in population and, consequently, a surge in caseloads. The courts were on the receiving end of all the new litigation and a growth in criminal activity.

· States were forced to modernize and expand their judiciaries. Some cities created their own courts to handle low-level problems like drunkenness and prostitution. Others formed specialized courts to handle specific types of cases, like those involving small claims or family relationships.

· Rapid changes in state judiciaries led to various successes and failures

· Plea bargaining also surged with the advent of probation in California, which thus lightened the courts’ trial workload

Contemporary State Courts
· From the mid-1900s onward, state courts have continued to grow in numbers and specializations

· States developed their own court structures to meet specific needs. Some developed new courts to meet the demands of increasing caseloads. Others added new courts to cover specific geographic areas. Still others developed more courts to target specific problems.

· Many courts’ jurisdictional boundaries overlapped. This “fragmentation” in the state court systems prompted many people to speak out against it. Judges and other courtroom personnel were sometimes resistant. Unification has occurred in a number of states.
Court Unification.
· Court unification is concerned with simplifying state court structures to address some of the problems such as overlapping jurisdiction

· Unification is also concerned with centralizing control over state judiciaries and making state court structures look more coherent and bureaucratic, arranged by authority

· Court reformers have envisioned that a centralized organization would make rules, supervise personnel, and streamline budgeting

· Some critics have argued that we should spend more time focused on caseflow rather than trying to reshape entire judiciaries to resemble some ideal hierarchical model

· Others have found that states’ efforts to model their court structures after ideal standards, such as those set by the American Bar Association, have fallen short

· Other critics have argued that unification makes it difficult for certain groups to participate effectively in the judicial process

· State judiciaries have very recently started to address this critique through forming so-called community courts
Number of Courts.
· Counting the number of courts, particularly state courts, is all but impossible. There is no uniformity across states in the names of their courts. Some states (like Texas) call their judgeships “courts,” while other states such as California define their courts as    conglomerates of judges. These considerations make it exceedingly difficult to     estimate the number of state courts.

Teaching Note: Have your students examine the history of your particular state courts. Compare and contrast the names of trial courts with other states.

STATE COURT STRUCTURE
· While the federal judiciary has three levels of courts, many states have four levels:

1. Courts of limited jurisdiction, such as traffic courts and misdemeanor courts

2. General jurisdiction courts that try felony cases

3. Intermediate appellate courts

4. State supreme courts

Limited Jurisdiction Courts
· Approximately 90% of all courts are limited jurisdiction

· Trial courts include everything from traffic infractions and code violations to misdemeanors. The sanctions these courts impose are usually very minor and include fines or, at worst, relatively short jail terms. They also try civil cases involving small amounts of money.
Justice of the Peace Courts.
· Five states that have justice of the peace courts are Arizona, Delaware, Louisiana, Montana, and Texas

· The JOP courts also have jurisdiction over minor civil matters

· Justices of the peace sometimes issue search and arrest warrants, perform wedding ceremonies, and even serve as coroners in the least populous county
Magistrate Courts.
· Similar to JOP courts, they can be found in Alaska, Georgia, Idaho, New Mexico, South Carolina, South Dakota, and West Virginia
Municipal/City/County/Metropolitan Courts.
· Most large cities have their own city-level courts

· More often than not, they have jurisdiction over misdemeanors
Other Specialized Limited Jurisdiction Courts
· The limited jurisdiction courts just introduced have fairly broad jurisdiction over various minor offenses and disputes

· Several states have other limited jurisdiction courts whose jurisdiction is truly limited to just a handful of cases

· Alabama and some other states have dedicated probate courts (that help dispose of the assets of deceased individuals)

· Connecticut calls these “family courts”

· Delaware operates so-called “Alderman Courts” that combine features of justice of the peace and municipal courts

· Other examples include Maryland’s “Orphans’ Courts,” Massachusetts’ “Housing Courts,” Nebraska’s “Workers’ Compensation Court,” and Vermont’s “Environmental Court”
Justice in the Lower Courts.
· Justice is meted out swiftly and informally, and most crimes are minor

· Pretrial bail costs, attorney’s fees, and lost wages took more of a toll than the fines defendants were required to pay at the end of their trials

Teaching Note: Discuss with students the different levels of appellate courts and their jurisdiction in your state before moving forward to ascertain whether or not they understand the power of each court.

General Jurisdiction Courts
· Most states have one set of courts that serve as the major trial courts. Some of these courts also specialize in hearing certain types of cases (e.g., juvenile cases), but the common thread that runs throughout them is an element of seriousness associated with each case. These courts also serve an appellate function some of the time.

· General jurisdiction courts often have names such as “superior court,” “circuit court,” or even “district court”

· They are typically organized along political boundaries. In California, the general jurisdiction courts are divided along county lines. Conversely, Louisiana organizes its   “district courts” by parish, which are similar to counties.

· General jurisdiction court judges must be highly qualified to serve in their positions. Law degrees and experience are often required.
Criminal Cases.
· General jurisdiction courts are best known for conducting high-profile felony cases before full juries. This means that superior courts are often quite large, concentrated in populous urban centers, consist of several different courtrooms, and sometimes staffed by dozens of judges and hundreds of staff.
Civil Cases.
· General jurisdiction courts also try the more significant civil cases, such as those involving dollar amounts over some specified threshold

· General jurisdiction courts also have jurisdiction over several other types of civil matters, ranging from domestic relations and estate matters to landlord–tenant cases and contract disputes

Intermediate Appellate Courts
· Most state judiciaries also have at least one intermediate appellate court. An appellate court’s primary function is to review the judgments of trial courts and the decisions of administrative agencies.

· Decisions are usually reviewable by a higher appellate court in the same state. This is comparable to the federal appellate courts and their primary responsibility is to review appeals from the lower courts.

· Appellate court organization and titles vary from state to state. The state appellate courts usually consist of panels of three or so judges who serve as “panels” and review lower courts’ appeals. The numbers also vary by state in terms of how many judges participate in deciding whether to grant review and how many are necessary to grant review.

State Supreme Courts
· State supreme courts have the last word over matters arising from the lower courts

· Any appeal in a criminal case that is not satisfactorily resolved at the intermediate appellate court level may be brought before the state supreme court

· Like the U.S. Supreme Court, state supreme courts are often petitioned with more cases than they can possibly review in a single term

· Each state has its own rules for selecting cases and most leave the decision in the hands of the judiciary

· The vast majority of appeals are never selected for review

· Every state has at least one court of last resort

· Oklahoma and Texas each have two courts of last resort

· In Texas, the court of criminal appeals is the highest court for criminal cases. The Texas supreme court is the court of last resort for civil and juvenile cases.

· Oklahoma follows a similar model. The rest of the states have a single court of last resort, usually called a “Supreme Court.”

· Exceptions include Maine and Massachusetts’ “supreme judicial court” and West Virginia’s “supreme court of appeals”

· Some states (specifically, Delaware, Maine, Nevada, New Hampshire, Rhode Island, South Dakota, Vermont, West Virginia, Wyoming, and the District of Columbia) have no

· intermediate appellate courts. In these states, the supreme courts do not have the discretion to decide which cases they will review.

· Nevada law requires that every case appealed from the district courts (Nevada’s general jurisdiction courts) be considered by the supreme court

· Some types of cases, such as death penalty appeals, usually bypass the intermediate appellate courts (if there are any) and go directly to state supreme courts
Policy-Making.
· State supreme courts have profound policy-making authority

· There are 50 state supreme courts and only one U.S. Supreme Court. The result is that while only a few cases make it to the state supreme courts, far more make it there than ever make it to the U.S. Supreme Court.

· Not all types of cases can move from the state supreme court to the U.S. Supreme Court

· For a state-level case to arrive at the U.S. Supreme Court, the case must involve a critical federal question

· Recently state supreme courts have become quite active in setting policy through their decisions

· If state legislatures take steps to curtail their supreme court justices’ ability to influence policy, the justices can do a number of other things to still exert influence, such as presenting judicial views in court opinions, which hopefully will be seen and considered by the legislators

STATE COURT WORKLOADS
Caseload Statistics
· The National Center for State Courts (NCSC) has tracked caseload trends in the state courts for many years. Criminal cases are most common.
Appellate Courts.
· Appellate courts have both appellate and original jurisdiction

· Appellate courts vary in terms of their mandatory and discretionary caseloads

· Some cases are reviewed only if the judges elect to do so. Others must be reviewed. Mandatory review is required in certain types of cases and in certain types of courts.

· The case of Blakely v. Washington, decided by the Supreme Court in 2004, held that the right to a jury trial barred judges from increasing criminal sentences based on facts not decided by the jury or admitted by the defendant. This resulted in a modest increase in the number of cases that required resentencing.

· Many defendants were resentenced in their trial courts, but several went directly to state appellate courts. This has been termed the “Blakely bounce.”

· State courts of last resort decide many more cases than one may expect. In contrast, at the federal level there is a significant reduction in the numbers between Supreme Court decisions and appellate court decisions.

· The courts of last resort issue fewer written opinions than the intermediate appellate courts

Teaching Note: Sometimes students will find going over these statistics rather boring. In order to get the students engaged, make it personal to them and your state by having them investigate the number of appeals on average that the judges hear and decide on an annual basis. Not only will they learn, they will be excited to see if they are in an active jurisdiction as compared with the national average.
Dispositions

Convictions and Sentences per Arrest.
· Table 4–3 from the text lists the number of arrests, convictions, and sentences for seven serious offenses. 

· The most serious offenses have the most convictions per arrest

· Less serious crimes are far more common, resulting in even fewer arrests, and even fewer arrestees are convicted
The Lasting Impact of Ewing v. California (2003).
· California’s three-strikes law provides that a defendant convicted of a felony must receive an indeterminate life sentence if he or she has previously been convicted of two or more serious or violent felonies. His or her parole eligibility date is calculated by reference to a minimum term, which, in this case, is 25 years.

· Gary Ewing, on parole at the time of his arrest for stealing three golf clubs, each worth $399, was subsequently convicted at trial of felony grand theft

· Refusing to exercise discretion to reduce the conviction to a misdemeanor or to dismiss the allegations of some or all of his prior relevant convictions, the trial judge sentenced Ewing to 25 years to life

· The State Court of Appeal affirmed, rejecting Ewing’s claim that his sentence was grossly disproportionate under the Eighth Amendment, reasoning that enhanced sentences under the three-strikes law served the goal of deterring and incapacitating repeat offenders

· When the State Supreme Court denied review, Ewing petitioned the U.S. Supreme Court

· In affirming the appellate finding, the Supreme Court cited three specific considerations. It addressed Ewing’s claim that the sentence was cruel and unusual because it was grossly disproportionate to the crime he committed and rejected the claim.

· The Court’s articulation of its second consideration recognizes that “State legislatures enacting three strikes laws [make] a deliberate policy choice” to isolate recidivate felons

· The Court’s explanation of its reasoning on the third consideration supported the trial judge’s discretionary decision not to extend leniency by citing the facts that Ewing “has been convicted of numerous offenses, served nine separate prison terms, and committed most of his crimes while on probation or parole,” and that his “prior strikes were serious felonies including robbery and residential burglary”
· Ewing exemplifies the role of the courts in a federal system

· Courts provide the forum in which the state imposes legislatively enacted sanctions upon offenders while affording those same offenders the opportunity via the appellate process to obtain relief from sanctions thought to be unreasonable or excessive

STATE COURT ADMINISTRATION
· State court administration is fairly similar to that found in the federal courts

· Every state has its own administrative body

· Since state courts try so many more cases than the federal courts, they have taken more steps than the feds to manage their workloads

Administrative Office of the Courts
· Each state’s administrative office of the courts performs several functions, including budget preparation, data collection, education and training, research, personnel management, and facility management, and others

· Some states, such as Nebraska, also run their juvenile and adult probation systems through the administrative offices of the courts

· Some probation departments, which have traditionally been aligned with corrections, are actually administered by the judiciary

· The U.S. Probation and Pretrial Services System is currently administered under the U.S. Administrative Office of the Courts

· In addition to supervising probationer’s probation officers, some states that place probation under control of the judiciary have probation officers who:

· Gather and verify information about persons who come before the courts

· Prepare reports that the courts rely on to make release and sentencing decisions

· Supervise persons released to the community by the courts and paroling authorities

· Direct persons under supervision to services to help them stay on the right side of the law, including substance abuse treatment, mental health treatment, and medical care, training, and employment assistance

· California’s Administrative Office of the Courts is one of the larger of such agencies nationwide due to the size of the state’s population. Its departments perform a range of functions commonly found in other states administrative offices, such as managing the court-appointed counsel program and providing comprehensive and timely staff support services to the administrative presiding justices. It also promotes and maintains positive relations with the legislative and executive branches and advocates on legislative and budget matters on behalf of the council.

Management of the Workload
· State courts, through their administrative bodies and with the assistance of national organizations like the National Center for State Courts, have taken significant steps to improve their efficiency and responsiveness

· Caseflow management systems have become popular, as have efforts to engage in performance measurement

· Caseflow management is an administrative process. It has nothing to do with the circumstances of individual cases.

· Control of adjournments is thus critical because adjournments contribute to delay and influence attorney and litigant perceptions of court commitment to caseflow management, which undermines a predictable system of event date certainty

· Courts have become increasingly concerned with their performance

· During the mid-1980s, many of America’s criminal courts were faced with considerable increases in their drug caseloads. The increases prompted judges and court managers to    think long and hard about the priorities of the courts.

· In 1987, the National Center for State Courts received a grant from the Bureau of Justice Assistance to create its Commission on Trial Court Performance Standards, which was charged with developing performance standards that could be used by the state courts and    the standards caused the state judicial community to take note.

RECENT DEVELOPMENTS
· Caseload statistics and management strategies only tell so much about the state of the state courts. The reality is that state courts are in something of a difficult spot today.

· Funding has been cut, staffing levels have been reduced, and the courts’ relationships with other branches of government have become increasingly strained in some states. Courts are reinventing themselves and innovating at unprecedented rates.

Time Constraints and Safety Concerns
· State court judges have had to weather constraints on their time, which have become more severe, even though there has been a decrease in the overall demand for their services through the increased use of mediation. Their safety has also been compromised on more than one occasion. Being a judge is not generally considered a dangerous occupation, but recent events would suggest otherwise.

Public Support and Political Problems
· Public opinion has become particularly important. Surveys of citizens and court users’ opinions of their court experience have become popular. The information resulting from these surveys has been used to usher in various reforms and changes in the way courts     traditionally operate.
Public Opinion.
· Historically, the public’s involvement in the judiciary was minimal at best. To some extent it still is, but courts are increasingly being forced to respond to public pressures for   efficiency, accountability, and fairness. A problem in this regard is that many people are not particularly supportive of the courts, and many do not hold courts in high regard.

· Perceptions that courts are too costly, too slow, unfair in the treatment of racial and ethnic minorities, out of touch with the public, and negatively influenced by political                            considerations are widely held.

· Overall, more Americans believe that the courts handle cases in a poor manner rather than in an excellent manner
 
Politicizing of State Judiciaries.
· This judiciary’s role has caused more than little controversy over the years. Recently, though, relationships between state judiciaries and their legislatures have become rather contentious.

· The Schiavo ruling was significant because not only did it signal legislative meddling in judicial affairs, it signaled federal meddling in state affairs. Schiavo’s case was exceptional and others like it have not surfaced of late.

· Other states have proposed legislation that takes rule-making authority away from state supreme courts and giving it to legislatures. Still, other states sought to exert control over judicial elections.

LIST OF CHANGES/TRANSITION GUIDE
· The example of a unified court system (California) has been updated.

· The fragmented judiciary chart (Indiana) has been updated.

· A new “Courts in the News” box on New York state courts has been added.

· A state court chart examining civil and criminal court numbers has been added.

· The convictions and sentencing statistical chart has been updated.

ADDITIONAL ASSIGNMENTS AND CLASS ACTIVITIES

Mock Trial

Purpose.
A mock trial is a valuable learning experience in many ways. In this chapter, students learn about specific areas of law.

Resources and Materials.
Mock/blank police reports

Activities and Procedures.
1. At this stage, the students for the prosecution team of each group should have police reports prepared and ready to serve on the defense side.

2. The police reports should be clear, concise, and detailed for the defense side. It should include the exact charges that the defendant must defend, including time, date, and offense. The police report should be accompanied by witness statements.

Additional References and Resources.
Eisenstein, J., Flemming, R. B., and Nardulli, P. F. (1988). The Contours of Justice:

Communities and their Courts. Boston, MA: Little Brown.

Surrency, E. C. (1967). The Courts in the American Colonies. American Journal of

Legal History, 11, 252–276.

SUGGESTED ANSWERS TO END-OF-CHAPTER ASSIGNMENTS
Review Questions
1. What are the steps in the historical development of state courts in the United States?
Colonial American courts initially were overseen by governors who were appointed by the king of England. Justice of the peace courts were the main court and the justices were generally pillars in the community and weren’t trained in law. This legal authority of being tied to England began to crumble as the United States began to grow and seek separation from England.

After the American Revolution, the development of early state courts formed. State governors appointed justices and county courts appointed sheriffs, county attorneys, clerks, and jailers. State constitutions and individualized state needs led to the further development of state court systems.

The Civil War, industrialization, and increases in population led to a surge in caseloads, and further developed state courts.

2. How are state courts in this country structured? How does court structure differ among the states?
Every state can structure their court system as they see fit based on their individual state needs.  This can create a lot of confusion and can sometimes cause jurisdiction overlap.  Court unification was concerned with simplifying state court structures and centralizing control over state jurisdiction. Consolidation of the state’s trial courts, state supreme court procedural authority, unifying budgets and state funding were also key elements in the unification process.

Different court systems exist in various states. Justice of the peace and magistrate courts have original jurisdiction over low-level misdemeanors. Municipal courts are typically found in large cities and have jurisdiction over misdemeanors. General jurisdiction courts oversee criminal felony and civil cases. Appellate courts serve as the review courts and have close to 300,000 cases annually. State Supreme Courts are the highest courts in the state. Lower courts have a total incoming trial caseload of 100 million in a given year. Civil cases have about 20 million per year.

3. How busy are state courts? How do caseloads vary by level?
Lower courts have a total incoming trial caseload of 100 million in a given year. Civil cases have about 20 million per year. These courts are extremely busy.

Appellate courts have close to 300,000 cases annually. State Supreme Courts are the highest courts in the state. They may have original and appellate jurisdiction, but have the smallest caseload in the state court system.

4.  How are state courts administered?
Administration is carried out on a state level. The administration is similar to that found in the federal courts. However, since state courts have more cases than federal cases, the administration of state courts has been more progressive and caseflow management is very important.

Functions that are administered are budgets, data collection, education and training, research personnel management, and facility management.

What Will You Do? 
Your state has made use of justice of the peace courts since its founding, but recent criticisms have faulted such lower courts because they are informal and because many of the justices who staff them have little formal training in the law. The controversy over justice of the peace courts was recently enhanced when one of the older justices, a used-car dealer, arranged for a woman he knew to purchase a car and pay for it with periodic prostitution services that she was to provide for him—the justice had even created a bill of sale and purchase contract stipulating the services that the purchaser was to provide. Of course, all professions have their “bad apples,” and many citizens value justice of the peace courts because they allow for the relatively informal handling of minor community disputes. To your mind, the movement toward restorative justice, a somewhat new phenomenon in many locales, essentially represents a rehash of the fundamental principles behind justice of the peace courts, including the opportunity for both offenders and victims to be heard informally and the interests of the community to be represented through local justices. Although many justices are not schooled in the law, they have a good sense of the values that characterize their communities; consequently, some say, they are better able to fairly decide cases involving minor offenses than are the judges in higher courts.

You have decided that the best way to make an informed decision about the future of justice of the peace courts is to create a complete list of their pros and cons and to weigh one side of the list against the other. Consequently, you have begun to work on a list detailing both the positives and the negatives about such courts. What will be on your list? 

Answers will vary; however, all students’ lists should include ethics courses for justices of the peace. 

Pros would include the value of reduction of minor court cases, the reduction of overall costs, and greater efficiency for other courts to handle other cases.

Chapter 5

Juvenile Courts
CHAPTER OVERVIEW

Juvenile courts are responsible for dealing with underage minors who commit criminal acts and also status offenses—acts that are forbidden to minors, such as running away, truancy from school, or acting disobediently toward one’s parents.

The first juvenile courts were created at the tail end of the nineteenth century by reformers called child savers, who were concerned for the welfare of wayward and criminal youth. The first courts were viewed as social welfare agencies that would serve as a surrogate parent acting in the interests of the child. Today, while some juvenile courts still maintain a social welfare orientation, dispensing personalized, individual justice to needy children, others take a more law-enforcement-oriented approach to juvenile crime. Regardless of philosophy or approach, the American juvenile court system is a very busy institution; it processes approximately 1.5 million delinquency cases each year. In the past 15 years, the number of delinquency cases has climbed steadily and juvenile courts across the nation today handle 30% more cases than they did 20 years ago. This chapter reviews the development of the juvenile court system. In doing so, it covers the most important legal cases that shape its process and highlights some of the most important issues facing juvenile courts in contemporary society.
CHAPTER OBJECTIVES

1. Outline the history and development of juvenile courts.

2. Explain the purpose, organization, and process of juvenile courts.

3. Explain the different ways that transfers to adult court take place and the issues

    surrounding transfers.

4. Summarize recent trends and developments in the juvenile justice system.
LECTURE OUTLINE
DEVELOPMENT OF CARE FOR CHILDREN

· Before the emergence of the formal juvenile justice system and before much attention was even given to juvenile delinquency, there were some important historical developments that signaled state involvement in the lives of wayward youth

Poor Laws
· The Poor Law Act, or the Elizabethan Poor Law, was one of several laws introduced by the English parliament throughout the 1500s, and culminated in 1601

· Reflected an increasingly compassionate attitude toward the poor, as people came to realize that there were legitimate reasons why some people found themselves destitute and children were sometimes victims of these unfortunate circumstances

· Helped provide work or apprenticeships for orphaned children and children whose parents could not support them

· The law required sending to work the children whose parents were not thought to be able to keep and maintain their children

· Many such children came under the control of church wardens and other guardians with consent of the justices of the peace

· Many children were essentially forced into indentured worker conditions until they became adults

· This set a precedent for state control over those youth who were deemed unable to take care of themselves

· The strong colonial work ethic was reflected in all poor laws

Chancery Courts
· Also called equity courts, were created in the 15th century by the lord high chancellor to address cases that could not be decided in other common-law courts

· Equity courts applied principles of equity rather than law, which meant they issued decisions based on fairness rather than strictly formulated rules of law

· Cases of minor children frequently came before chancery courts

· Sometimes compel the infants’ guardians to account for the management of the infants’ property

· This meant that the chancery courts effectively took over when parents could not control their children’s behavior

· Chancery courts were not a jurisdiction to determine rights as between a parent and a stranger, or as between a parent and a child

· Chancery courts were acting on behalf of the Crown, as being the guardian of all infants, in the place of the parent, and as if it were the parent of the child, thus superseding the natural guardianship of the parent
· Parens patriae still serves as the core principle of the juvenile justice system and continues to guide juvenile courts in their decisions concerning the treatment of many  people who cannot fend for or take care of themselves, not just juveniles

Teaching Note: Before moving forward to the next section, discuss with students how children were treated as adults. Have them compare and contrast the scenario of how children were treated in this country with how children are treated in some countries other than the U.S. 
CREATION OF AMERICAN JUVENILE JUSTICE
· The foundations of juvenile justice laid by poor laws and chancery courts were transported to colonial America

· Poor laws were enacted throughout the colonies, beginning in 1642 in Plymouth and followed by others in Virginia (1646), Connecticut (1673), and Massachusetts (1693)

· It is suggested that early American poor laws served a vital function in the settlements by providing public assistance to the colonists, many of whom had been paupers, vagrants, and indentured servants in England and who, therefore, lacked financial resources

· It was not always enough to find work for the poor, especially children. People came to realize that more needed to be done in the case of children who found themselves in unfortunate circumstances.
Child Savers
· From about 1850 to 1890, a group of reform-minded individuals sought to improve the living conditions of poor urban children. Known today as child savers, these people developed groups and organizations whose function was to care for youths, provide shelter for them, and fulfill their educational and other social needs.

· Charles Loring Brace and his Children’s Aid Society felt that poor and vagrant children should be gathered up and placed with farm families, who could supposedly provide the warmth and compassion of a stable family environment, as well as teach these youth morality and work skills

· Contrary to the idealized image that children in need quickly found loving homes, there is evidence that some of the children basically became laborers and not real members of   their host families

Refuge Movement
· In 1825, the Society for the Prevention of Pauperism created the New York House of Refuge, the first juvenile reformatory in America

· The Society condemned the punitive approach common at that time and by 1824 was incorporated by the State of New York through legislation

· The legislation created Managers of the Society for the Reformation of Juvenile Delinquents in the City of New York

· Boston formed the House of Reformation for juvenile offenders a year later. Massachusetts opened a reform school for juveniles in 1848; Rochester and New York followed suit in 1849. 

· The children who lived in these facilities worked, learned trades, and received basic education. Conditions were poor and disciplinary measures were harsh, but these institutions, coupled with the child-savers movement, were significant milestones in the development of juvenile justice in America.

Juvenile Court
· Juvenile detention facilities emerged prior to juvenile courts

· The first dedicated juvenile court was founded in Illinois in 1899

· The Illinois Juvenile Court Act of 1899 established a court whose sole purpose was to deal with neglected and delinquent children under the age of 16

· By 1925, 46 states, 3 U.S. territories, and the District of Columbia established their own juvenile courts

The First Cases in Juvenile Court.
· After years of development and months of compromise, in 1899 the Illinois legislature passed a law permitting counties in the state to designate one or more of their circuit court judges to hear all cases involving dependent, neglected, and delinquent children younger than age 16

· In their early years, juvenile courts were focused on providing individualized decisions that were in the best interests of the children. Relying on the doctrine of parens patriae, decisions were more paternalistic than adversarial.
Legal Protections.
· There were few legal protections in the early juvenile court, as a consequence of the parens patriae philosophy

· Rather than being protected by the Fifth Amendment, children were frequently encouraged to admit their guilt

· The standard of proof in the first juvenile courts was a preponderance of the evidence rather than proof beyond a reasonable doubt. This made it easier to hold juveniles accountable.

· Beginning in the 1960s, the U.S. Supreme Court heard a number of important cases that dealt with juveniles’ legal rights. These decisions ushered in a due process revolution in the juvenile court, and the development of legal rights for juveniles that has continued to this day.

· Landmark decisions include: 
· Kent v. United States 

· In re Gault 

· In re Winship 

· Breed v. Jones 

· Oklahoma Publishing Company v. District Court and Smith v. Daily Mail Publishing Co.

· Eddings v. Oklahoma

· Schall v. Martin

· Thompson v. Oklahoma and Stanford v. Kentucky 

· Roper v. Simmons
· Graham v. Florida 
· Miller v. Alabama  
Teaching Note: It is important that students have a clear understanding of the cases mentioned in this chapter. While it is not necessary to have them memorize case names and dates of decision, they should be familiar with the holding or ruling of the cases, as it will be of great assistance in understanding juvenile justice and how far it has progressed over the years.

Federal Legislation
· The Juvenile Justice and Delinquency Prevention Act of 1974 established four custody-related requirements:

· Deinstitutionalization of status offenders and non-offenders

· Sight and sound separation

· Jail and lockup removal

· Disproportionate minority confinement and disproportionate minority contact

JUVENILE COURTS TODAY: PRIORITIES, ORGANIZATION, AND 
PROCESS
Priorities
· Juvenile court priorities vary in the way juvenile courts are organized, due in part to the legislative priorities of the juvenile justice system

· Some states follow the Legislative Guide for Drafting Family and Juvenile Courts
Teaching Note: This is an excellent time to have students compare and contrast your state’s rules on juvenile cases with other neighboring states. For example, does the court take a punitive or rehabilitative approach in handling juvenile matters?
Organization
· A few states have stand-alone juvenile courts. Others adjudicate juvenile cases in family courts. The most common approach is to have juvenile court as part of the state’s trial court system.

Stand-Alone Courts.
· Stand-alone juvenile courts are found in relatively few states and have their own administration, staff, judges, and other personnel

· Some states have a mix of stand-alone juvenile courts and juvenile courts that are part of general jurisdiction courts
Family Courts.
· Family courts have jurisdiction over cases of several types, including divorce, child custody, child support, alimony, adoption, and property settlement

· Some are independent from general jurisdiction courts; others are separate divisions of general jurisdiction trial courts
General Jurisdiction Courts.
· The majority of states have opted to process juvenile cases in their general jurisdiction courts. Students should read up on their own state’s legal arrangement.

Cyberbullying
· The first prosecution in American history of a “cyberbullying” case has led to the conviction of a Missouri woman on three of seven charges brought by federal prosecutors. Ms. Drew was ultimately convicted under the 1986 Computer Fraud and   Abuse Act of violating the MySpace terms and conditions agreement, rather than more serious felony charges, including a conspiracy count. It seems that the federal prosecutors fell back on the Computer Fraud and Abuse Act because they could not find a law that fit Ms. Drew’s deplorable actions.

· Prior to its use in the cyberbullying case, the federal computer crime statute had been used only in computer "hacking" cases

· Cases of suicide from cyberbullying have included most notoriously Phoebe Prince in Massachusetts and Jessica Laney, a 16-year-old Florida girl who took her own life in 2012 after being tormented on the Internet
Process
· The juvenile court process proceeds through four main steps: intake, detention, judicial decision, and judicial disposition. Some states have adopted their own procedures that differ from what is presented in the text, so it is best to consider the description of the juvenile court process as a generic one.
Intake.
· At intake, a decision is made whether a case should enter the juvenile justice system or be terminated without further action

· Even if juveniles are arrested by police officers, the officers first approach probation officers, who then decide whether to refer the case to an intake department, usually housed in the prosecutor’s office

· If a case is referred to the intake department, the case will either be petitioned or nonpetitioned
Detention.
· While the intake process plays out, the juvenile may be held in a secure detention facility.

· This usually occurs when a juvenile is arrested for a fairly serious offense and is regarded as sufficiently dangerous as to not warrant his or her immediate return to the community.

· In all states, a hearing must be held within 24 hours of such detentions in order to prevent arbitrary and unwarranted confinement

· At the detention hearing, a judge reviews the cases and decides whether continued detention is necessary
Judicial Decision.
· If a juvenile case is petitioned, the court will either decide to adjudicate the youth or waive the case to adult court

· If the case is not waived to adult court, where the juvenile will essentially be tried as an adult offender, an adjudicatory hearing is held. The adjudicatory hearing is similar to an adult trial but is generally less open and adversarial. At an adjudicatory hearing, the court hears both evidence and testimony. 

· Because there are no juries in the juvenile justice system, the judge decides whether the juvenile should be adjudicated

· If the case is not adjudicated, it could be continued in contemplation of dismissal

· Cases that result in adjudication are then sent forward to a disposition hearing

· In the interim, probation staff, a social service worker, or other authorized personnel usually prepare a disposition plan
Judicial Disposition.
· The juvenile justice system has at its core a set of graduated sanctions

· If a juvenile is adjudicated delinquent, an appropriate treatment program will be based on his or her needs and deeds

· The term of probation may be for a specified period of time or it may be open-ended. Review hearings are held to monitor the juvenile’s progress.

· The more serious offenders are placed in secure juvenile detention facilities. Juveniles who are placed in secure facilities usually participate in aftercare programs.

TREATMENT OF JUVENILES AS ADULTS

Teaching Note: Discuss some of the more media-generated cases involving juveniles who have been charged with adult offenses such as school shootings, and gauge students’ perspective on whether they should be treated as a juvenile or an adult. If you do this before the next lecture, you can ascertain if the readings and class discussions have changed their minds.
Legislative Exclusion
· Also called statutory exclusion, it refers to the fact that a statute excludes a juvenile from being tried as a juvenile

Waivers
· Juvenile waiver refers to trying juveniles as adults, or “waiving” them to adult court. There are three main types of waiver:

· With a discretionary waiver, several states give juvenile court judges discretion to waive jurisdiction in individual cases involving minors, so as to allow prosecution in adult criminal courts

· Presumptive waiver occurs when several state statutes designate a category of cases in which waiver to criminal court is presumed to be appropriate

· Mandatory waiver is when proceedings against the juvenile are initiated in juvenile court. However, the juvenile court has no role other than to confirm that the statutory    requirements for mandatory waiver are met. Once it has done so, the juvenile court must send the case to a court of criminal jurisdiction.

· Some states have reverse waiver, which requires that certain cases initiated in adult court be sent to the juvenile court for an adjudicatory hearing

· Some state waiver laws have “once an adult, always an adult” provisions. These require that once a juvenile is waived to adult court, all other offenses he or she commits are to be tried in adult court.

Concurrent Jurisdiction
· Certain cases can be tried in both juvenile and adult court

CHANGING LANDSCAPE OF JUVENILE JUSTICE
· Juvenile justice continues to change in ways that make it look more like the adult criminal justice system

· There has been a movement to toughen juvenile justice standards and shift the juvenile court away from its traditional parens patriae philosophy

· There has been an increase in sanctions for juveniles, greater offender accountability, and restrictions in terms of the privacy juveniles have historically enjoyed

Increased Sanctions
· Offense-based sentencing is based upon juvenile needs for treatment and rehabilitation

· Offense-based sentencing can include the use of so-called blended sentences that require juveniles to not only serve a term of probation but to spend time in an adult correctional facility

· Sentencing guidelines provide fixed sentences based on offense seriousness and the offender’s prior record

· Some states permit extended jurisdiction that allows juvenile court judges to commit a juvenile to a correctional facility beyond the age of 18 and the juvenile could be sentenced to both a juvenile and adult sentence. The adult sentence may then be “stayed” while the juvenile serves the juvenile sentence. If he or she violates the terms of the juvenile sentence, the adult sentence will then start.

More Accountability
· How juvenile cases are screened is a desire to increase juvenile accountability

· Leaving filing decisions totally in the hands of prosecutors is another option

· Diversion is a slightly less formal approach to handling juvenile crime, but youth still typically sign a contract and agree to abide by program terms; otherwise they have to go    before a judge in a formal hearing
Less Privacy
· Records of juvenile court proceedings have historically been off-limits. Offenders’ names, records, and personal information were also sealed.

· Some states have begun to relax their restrictions on access to juvenile records, and are now disclosed more readily

· Some states have increased the period of time before juvenile records can be expunged

· Several states have decided that juvenile proceedings should once again be open to the public

Teaching Note: Now that you have discussed this chapter on juveniles, emphasize how juvenile justice has evolved. Compare and contrast how the pendulum has constant paradigm shifts with respect to how we treat juvenile offenders.
LIST OF CHANGES/TRANSITION GUIDE

· Discussion of the cases Graham v. Florida (2010) and Miller v. Alabama (2012) have been added.

· The timeline of Supreme Court Decisions has been updated to include new cases.

· New “Courts in the News” boxes have been added on cyberbullying and the Steubenville rape case. 

ADDITIONAL ASSIGNMENTS AND CLASS ACTIVITIES

Mock Trial

Resources and Materials.
All police reports and witness statements should be prepared and ready to serve on the defense side.

Activities and Procedures.
1. After reading this chapter, students should determine if there are to be any juvenile issues in the case that they have been assigned.

2. If juveniles are involved, procedures must be followed in accordance with the law.

3. Defense should be preparing their case and determining which witnesses they will need.

4. If there are not enough students in each group to play each of the roles, students should be encouraged to recruit family and friends to play minor roles. Only students in the course should be permitted to play the major roles such as attorneys and/or defendants for obvious grading/assessment reasons.

5. Instructors should request a brief summary of progress from each group during each class period.

6. Instructors should check the group Web pages on a weekly basis, which will give an indication of individual participation toward the group effort.

Additional References and Resources.
Dawson, R. O. (1990). The Future of Juvenile Justice: Is It Time to Abolish the System? Journal of Criminal Law and Criminology, 81, 136–155.

Parry, D. L. (2005). Essential Readings in Juvenile Justice. New Jersey: Pearson Education.

Platt, A. M. (2009). The Child Savers: The Invention of Delinquency. New Jersey: Rutgers University Press.

Platt, A. M. (1969). The Child Savers: The Invention of Delinquency. Chicago:

University of Chicago Press.

Senna, J. J., and Siegel, L. J. (1992). Juvenile Law: Cases and Comments (2nd ed.).

St. Paul, MN: West

SUGGESTED ANSWERS TO END-OF-CHAPTER ASSIGNMENTS
Review Questions
1. What are the stages in the historical development of the juvenile justice system and of separate treatment for juveniles? What is the philosophy underlying today’s juvenile courts?
The poor laws of 1601 reflected a compassionate attitude toward the poor and the fact that children were sometimes victims of these circumstances. The chancery courts in the 15th century originated the principle of parens patriae; a concept that the government can intervene in family matters. This concept still exists today.

The child-savers movement, from about 1850 to 1890, consisted of group of reform-minded individuals who sought to improve the living conditions of poor urban children. The children were sent to rural families and some received great benefits, while some were no more that free laborers.

The refuge movement in the 1800s condemned the punitive approach to juveniles and was supposed to reform the children, although most of the children’s days were spent working.

As juvenile detention facilities emerged, so did juvenile courts. The first court that was specifically for juveniles was developed in Illinois in 1899. Early juvenile courts were focused on providing individual decisions that were in the best interest of the children.

The progression of juvenile courts started affording the children with adult-like rights and has ultimately led to adult-like adjudication.

2. What legal protections are available today to children at both the federal and state levels?
Juveniles are entitled to a hearing, assistance of counsel, access to records, right to be notified of charges, ability to confront a witness, and the freedom from being to self-incriminate.

3.  What U.S. Supreme Court decisions have been especially influential in the area of juvenile courts? What impact have they had?
Kent v. United States: The court held that juveniles are entitled to a hearing, assistance of counsel, access to the records, and statement of the reasons why the juvenile would be treated as an adult.
 In re Gault: The court ruled that juveniles are entitled to certain due process protections, have the right to be notified of charges, have access to counsel, to confront adverse witnesses, and to be free from compelled self-incrimination.
 In re Winship: The court ruled that the reasonable doubt standard is necessary in juvenile proceedings.
McKeiver v. Pennsylvania: The court held that a jury is not essential in juvenile adjudicatory hearings.
Breed v. Jones: The court ruled that juvenile adjudications are the same as a criminal conviction.
Schall v. Martin: The court held that juveniles could be held prior to adjudication if the juvenile poses a serious risk.
Roper v. Simmons: The court ruled that the minimum age for the death penalty is 18.
4. What are the priorities of today’s juvenile courts?
Priorities include a balanced and restorative justice approach that emphasizes public safety, individual accountability, and offender services.

Juvenile courts are to provide care, protection, and mental and physical development; to prevent children from committing delinquent acts and have consequences for their criminal behavior through supervision, care, and rehabilitation; to remove children from homes only when necessary; and to assure all parties of their constitutional and other legal rights.

5. How are today’s juvenile courts organized?
Juvenile courts are part of the state court system and each state court system is individualized.  Some states have stand-alone juvenile courts. These stand-alone courts have their own administration, staff, judges, and personnel. Some juvenile courts are part of the family courts and have jurisdiction over divorce, child custody, child support, alimony, adoption, and property settlement, as well as resolving juvenile delinquency cases. The majority of states have opted to process juvenile cases in their general jurisdiction courts.

6. What steps are involved in today’s juvenile court process?
The flow of the juvenile court begins with intake, which is how a juvenile enters the court system.  This can come from a delinquent act, the police, the school, or the family. Once intake has occurred, a decision is made on whether or not to petition. Petition is equal to the decision to charge in the adult system.  The decision to not petition could lead to the juvenile’s case to be dismissed or for the juvenile to proceed through the system on an informal basis. Next is the adjudicatory hearing. During this stage the judge, the prosecutor, and the defendant are in the courtroom to determine if there is evidence that the juvenile is guilty of a crime. The disposition plan is often developed by the juvenile probation officer and consists of what the sentencing should be for the juvenile.  Finally, judicial disposition is the actual sentencing hearing for the juvenile.

7. What are the implications of treating juveniles as adults within the justice system?
There has always been a way to transfer juveniles to the adult system and different states have means and laws to do so. Recent changes had have made it easier to try juveniles as adult offenders and this is a significant departure from the original intent of having a separate juvenile justice system. Some state waiver laws have “once an adult, always an adult” provision.

8. What do you think juvenile courts will be like in 20 or 30 years? Will they become more like adult courts, or will they retain significant differences?
Recent changes to the juvenile court system include increased sanctions, more accountability, and less privacy. These changes reflect more similarities to that of the adult system and are a departure from the juvenile’s philosophy of being non-punitive and rehabilitative.

However, the adult system is currently making changes in the development of specialized courts, which tend to reflect more of the original intent of juvenile courts.  That is, specialized adult courts are trying to be problem-solving-oriented and less of a processing system. This change in the adult system could in turn re-influence the juvenile system to return to the original intentions.
What Will You Do?

You are a 15-year-old whose best friend, Mallory, was recently taken into custody by juvenile officers from your town’s police department. You are concerned for Mallory’s future and don’t believe that she’s done anything wrong. At the time she was apprehended, Mallory had been hanging out with some young people who (she later learned) are gang members. Two of the boys in the group had apparently been carrying concealed handguns, and some others were said to have been in possession of marijuana. Mallory has always had her sights set high and is not like the other young people with whom she was associating. She’s a good student and a junior varsity cheerleader, and she has plans to go on to college and would like to eventually work in the paralegal area. You’re afraid that being in trouble with the law might somehow dash her hopes for the future. You’re not exactly sure why the police took Mallory into custody. You have heard that she was not close to the people who had drugs or were carrying guns, and you know that Mallory does not do drugs. You’ve also heard some talk that the police may have used an anti-gang ordinance recently enacted by the city council in order to take Mallory into custody. Mallory has no idea what to expect when she goes to court. Moreover, her parents—who are very upset—have been berating her and telling her that she could be found guilty as a “criminal” and sentenced to time in prison. You realize that there is a lot of confusion at Mallory’s household, and you would like to set her mind and that of her parents at rest. As a criminal justice student, you know something about the differences between juvenile and adult courts, but at the same time, you recognize that you are not an attorney and that you cannot give legal advice. Still, you want to do your best to explain the purpose behind juvenile court and to give Mallory and her parents an idea of what is likely to happen when she goes to court. When you visit Mallory and her parents, what will you tell them about the differences between adult and juvenile court? Should she worry about being sent away? And if not, what do you think will happen to her in court? If you were the juvenile court judge, how would you handle her case?

Answers will vary; however, it should include an explanation of the reasons for juvenile court. There should be a clear explanation of the age differences and status versus delinquent act. In addition, curfew and local ordinances should be a part of this response. 
Chapter 6

Specialized Courts
CHAPTER OVERVIEW
This chapter discusses many nontraditional courts that have sprung up across the United States that focus on special problems such as drug addiction, domestic violence, child neglect, and neighborhood quality-of-life issues. While these so-called specialized courts include drug courts, domestic violence courts, community courts, career criminal courts, traffic courts, family treatment courts, mental health courts, gun courts, homeless courts, DUI courts, parole reentry courts, teen courts, and others, they all target different problems but share a similar mission. The mission, as discussed in this chapter, is to shift the focus from processing cases to achieving meaningful results for defendants by formulating creative, individually tailored sentences. Thus, the chapter presents a review of the significant changes in the American judiciary and defining the role of criminal courts.

CHAPTER OBJECTIVES

1. Summarize the principles and practices of specialized courts.

2. Describe the focus and operations of specialized courts.

3. Summarize the issues surrounding specialized courts.
LECTURE OUTLINE

Teaching Note: Before you begin this chapter, ascertain students’ knowledge level regarding specialized courts. This will be of great assistance in how you approach this material.
ORIGINS AND DISTINGUISHING FEATURES OF SPECIALIZED COURTS
· Specialized courts emerged in response to several factors.

· A number of specialized courts focus on low-level problems, such as:

· Breakdowns among the kinds of social and community institutions

· A surge in the nation’s incarcerated population and the resulting prison overcrowding

· Trends emphasizing the accountability of public institutions

· Advances in the quality and availability of therapeutic interventions

· Shifts in public policies and priorities

Origins and Historical Milestones
Focus on Outcomes.
· Traditional adjudication is concerned with process and punishment

· Judges ensure the law is closely followed and offenders are held accountable for their actions
Judicial Monitoring.
· In problem-solving courts, judges stay involved in the cases from beginning to end
Collaboration.
· Problem-solving courts rely on innovative technologies and on-site staff to keep judges more informed about what is happening with offenders, with informed decision-making
Nontraditional Roles.
· Movement away from the time-honored adversarial system, where prosecutors and defense attorneys work against each other, to one where both parties cooperate so the needs of the offender can be met
Systemic Change.
· Refers to the lessons problem-solving courts have learned and the changes they urge other public agencies to take
Voluntary Participation.
· Defendants are generally given the choice to participate or take their chances with traditional adjudication. Defendants select themselves into the courts. This means that some who may benefit from mandatory participation do not.
Therapeutic Jurisprudence.
· Views law not as an abstract set of rules, but as a social process that influences people

· As an example with domestic violence, the approach focuses on issues of victim safety and offender accountability

· Proposes that judges and lawyers be sensitive to the beneficial or harmful consequences that their actions and decisions have on the parties that come before them

· The therapeutic jurisprudence approach forces all judges to reflect on and evaluate their effectiveness
Community Input.
· Courts have traditionally been cut off from the communities in which they are located

· Courthouses tend to be located in urban centers, away from the places where most people live

· Courts have been guilty of not keeping community members informed of their decisions

· Community members have not had much of a say in what sorts of problems are prioritized, or over the sanctions courts employ

· Specialized courts advocates have begun to realize that there can be considerable benefit to improved community involvement

· Actively engaging citizens helps improve public trust in justice
Teaching Note: Are you in a jurisdiction that has specialized courts? If you are, try to arrange for your students to actually sit on a few sessions such that they can see how these courts operate. If you are not near one of these courts, have students investigate some in neighboring jurisdictions for discussions.

VARIETIES OF SPECIALIZED COURTS
Drug Courts
· Emphasize treatment

· Courts and treatment officials work closer together in the drug court environment

· Designed to increase the likelihood that drug addicts will stay in treatment and complete it successfully

· Can be used to divert offenders out of the criminal process by assigning them to treatment

· Frequent hearings and regular contacts with judges are common in the drug court context
Domestic-Violence Courts
· Focus is on tailoring interventions to the needs of victims, closely monitoring the offender, and enlisting community participation

· Some jurisdictions have judges, resource coordinators, and on-site victim advocates

· A coordinated community response involves increased information-sharing, communication, and coordination among criminal justice agencies and community-based social services
Community Courts
· Emphasize partnering and problem-solving and test new and aggressive approaches to public safety rather than merely responding to crime after it has occurred

· Provide accessible justice for various quality-of-life crimes such as panhandling, loitering, and prostitution
Gun Courts
· A 1994 Rhode Island law was passed that created the nation’s first gun court

· Represented an effort to take guns even more seriously, particularly to ensure that tough sentences were handed down and delays were minimized

· Philadelphia opened up its own gun court shortly after the Providence, Rhode Island, gun court was launched. The focus was on educating the defendants about gun safety, as well as providing an infrastructure for quick adjudication and rapid responses to defendants who violated court orders or were repeat offenders.

· Evaluation revealed that gun court defendants were rearrested less often than a similar cohort of offenders who did not participate in gun court

· The juvenile gun court, another type of specialty court, intervenes with youth who have committed gun offenses that have not resulted in serious physical injury
Sex Offense Courts
· Advantageous because they require that judges have specialized knowledge concerning these offenses, that coordination between the court and other stakeholder agencies occurs, and that victim satisfaction is improved

· In 2006, three counties in New York State became the first to pilot specialized sex offense courts

· The mission of these courts is to provide a comprehensive approach to case resolution, increase sex offender accountability, enhance community safety, and ensure victim safety while protecting the rights of all litigants
Homeless Courts
· Instead of being used to process new offenses, they are used to resolve outstanding misdemeanor criminal warrants

· No research on their effectiveness

· Homeless people tend to be fearful of attending court, yet their outstanding warrants limit their reintegration into society, deterring them from using social services and impeding their access to employment
Mental Health Courts
· Intended to bring professional entities together in pursuit of a common goal: providing services to mentally ill offenders

· Significant development because there are many mentally ill offenders processed by the justice system, many of whom slip through the cracks

· Prisons and jails are not generally equipped to deal with mentally ill offenders

Teaching Note: Now would be an excellent time to discuss the rationale for some of these specialized courts. Students should compare and contrast these courts in order to form an intellectual opinion on which courts need to be maintained and which ones (if any) are a waste of public funding.
Reentry Courts
· Do not adjudicate new offenses

· Provide oversight and support services to offenders reentering the community

· Intended to pick up where parole has traditionally left off

· Not much research yet available on the successes or failures of reentry courts

SUCCESS AND FAILURE SPECIALIZED COURTS
Possible Threats
· Critics of specialized courts have argued that they have no legitimate legal foundation

· It has also been argued that specialized courts are not neutral because judges work closely with defendants

· Some critics feel specialized courts are inherently unfair because treatment is essentially threatened with jail for failure to complete their treatment

· Change is difficult, and some judges feel that parting ways with their traditional practices and roles could be difficult and possibly risky. The problem is that this may begin to blur the lines between historically distinct criminal justice functions.

· Judges are involving themselves more and more in the supervision of offenders

· Drug courts have been around for some time and have been extensively researched, yet other problem-solving courts have inadequate empirical support

· Many judges in problem-solving courts have found themselves derided as ”touchy-feely,“ ”soft on crime,“ and ”coddling”

· Some specialized courts won’t reach the offenders most in need, or those who are unwilling or uninterested in receiving treatment

· Specialized courts have themselves been challenged in court
Keys to Success
· While specialized courts face their share of challenges, the focus should be on underlying problems, rather than single criminal incidents

· The most significant predictor of future specialized court success is that they need to be viewed differently than traditional courts

· Specialized courts are still the exception when their numbers are compared to traditional courts

· Specialized courts do not go very far without some measure of support from officials in high-level positions. This does not have to mean mayors and other high-level elected officials, however. Senior judges with significant political clout can influence the adoption of specialized courts.

LIST OF CHANGES/TRANSITION GUIDE
· New “Courts in the News” boxes have been added on veterans’ courts and Georgia’s 2012 criminal justice overhaul bill to raise standards and accountability for alternative courts.

· King County District Court’s Mental Health Court has been added as an example of how a mental health court works.

ADDITIONAL ASSIGNMENTS AND CLASS ACTIVITIES
Mock Trial
Activities and Procedures.
1. Students should have all their assigned roles for the prosecution and defense sides.

2. Students should research all technical/legal/medical terms in an effort to realistically portray these roles in trial.

3. Students should be encouraged to gain their expert information by consulting with experts in the field for suggestions and assistance.

4. Students should be encouraged to acquire technical information via the Internet, but  discouraged from using Wikipedia as a source for this information.

6. Instructors should get realistic reviews of group progress and guide in the correct direction if problems exist.

7. Students should consult with their judges to reconfirm their commitment to be the judge at trial.

8. Instructors should give expected dates for all trials and remind students to have an alternative judge in the event of an emergency.

9. If your university does not have a mock courtroom, consider where you will have your trials. Classrooms can be used to conduct mock trials.

10. As an added suggestion you might ask your college/university art or theater department to build you a model courtroom. All of the pieces (judge’s bench, podium, witness box and railings to separate the jury and the audience) can be built inexpensively and will give the students a real courtroom experience. In addition, you can share the setup with other classes, particularly those who have student presentations.

10. Remember to allow your students to set up the courtroom as a part of this activity.

Additional References and Resources.
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SUGGESTED ANSWERS TO END-OF-CHAPTER ASSIGNMENTS

Review Questions

1. What are specialized courts, and how did they originate? How do they differ from other courts?
Specialized courts are nontraditional courts that target special problems, to shift the focus from processing cases to achieving meaningful results by formulating creative, individually tailored sentences. They focus on the outcomes, have more judicial monitoring, and informed decision-making.

Specialized courts originated because of the breakdown among the kinds of social and community institutions that have addressed community problems and the struggles of government to address these problems.  There were also trends emphasizing the accountability of public institutions, advances in the quality and availability of therapeutic interventions, and shifts in public policies and priorities.

2. List some kinds of specialized courts that function in the United States today and explain the purpose of each.
Drug courts were one of the first specialized courts and they emphasized treatment. They used a nonadversarial approach and developed partnerships among the drug courts, public agencies, and community-based organizations.

Domestic violence courts focus on tailoring interventions to the needs of victims, closely monitor the offender, and even enlist community participation.

Community courts are more general and attempt to harness the power of the justice system to address local problems by building relationships with residents, merchants, and churches.

Gun courts were established to take guns more seriously, ensure tougher sentences, and minimize delays in the court system.

Sex offense courts allow all of those in the courtroom work group to have specialized knowledge concerning the seriousness of these offenses and have better coordination between the court, the treatment agencies, and the victim.

3. Have specialized courts been successful? Why or why not?

The jury is still out on whether or not specialized courts are effective in preventing recidivism. More research is needed for the most part.  Since drug courts were the first specialized court, they have had the most research. A 2011 study did find that drug court participants were 1/3 less likely than controls to report drug use in an 18-month follow-up period.  This study also found that drug courts were more successful if the judge regarded drug courts favorably. 

What Will You Do?

You were discharged from the U.S. Army two months ago and have since been living with your mother in her small apartment. Two days ago, you found yourself involved in a

barroom brawl—and ended up being arrested and charged with battery. Unfortunately, you’d had a lot to drink that night and can’t quite remember how the fight started. Witnesses told police that you threw the first punch but that the man you hit was a former Marine who had said some disparaging things about your branch of the service, the infantry. Although the charge of battery is a serious one, neither you nor the man you fought with had been seriously hurt. You feel that you have served your country honorably, having done two tours of duty in Iraq and seeing some of your friends die. You’ve heard talk about posttraumatic stress disorder and believe that you might be suffering from it. You know that you feel constantly on edge, jump at loud sounds, and usually have a few drinks in the evening to help soothe your nerves. The superior court in your county recently established a special court to handle relatively minor cases of alleged criminal conduct involving former military personnel. You learn that you will be appearing before the judge of that special court. This special veterans’ court functions much like any other trial court and has the power to hear cases and impose sentences, but it also has a reputation for going easy on many of those who come before it. You’ve heard that some of those who are found guilty are given alternative sentences like community service and don’t have to serve time in jail. You can’t afford to hire a lawyer, but you have learned that someone from the public defender’s office will be available to help you present your case. You’ve never been in trouble with the law before and have an honorable discharge from the military. You’re hoping that you can convince the judge to go easy on you. What will you tell the judge? What outcome will you hope for? Even though you may benefit from appearing before this special court, do you believe that your service to the country qualifies you for different treatment than if you were a nonveteran? Should there be special courts for a whole variety of people—immigrants, abused children, and homeless people—or should everyone be treated the same regardless of background or special needs?

Answers will vary; however, students should demonstrate an understanding of the specialized courts because one of the other courts may be a better alternative for this veteran, such as a mental health court or drug court due to his abuse of alcohol. The judge will be given various mitigating reasons as to why the defendant veteran should not be jailed. Students should note the role of public defender in the process and determine whether or not they have a role in the specialized courts.

Chapter 7

Judges
CHAPTER OVERVIEW

Judges are often described as triers of law, and sometimes as triers of fact, in nonjury trials. This chapter discusses judges as powerful and significant figures in the justice process. From traffic court to the Supreme Court, judges issue decisions that alter the courses of people’s lives and often leave indelible imprints on the justice system itself.

Judicial robes and gavels stand out as perhaps the most visible symbols in America’s court system. When judges sit behind imposing benches and bang their gavels with authority, they leave no doubt in people’s minds about the significance of their positions

This chapter describes the functions of judges from the selection process to reviewing how they might make decisions on cases that involve the lives of those who come before them for redress of legal issues.

CHAPTER OBJECTIVES
1. Summarize the role and functions of judges.

2. Describe the qualifications and appointment of federal judges.

3. Describe the qualifications and selection of state judges.

4. Summarize judicial ethics and incompetence as well as what constitutes judicial

    misconduct.

5. Describe judicial decision-making and limits on judicial decisions.
LECTURE OUTLINE

THE JUDICIAL ROLE AND FUNCTIONS
· Triers of law in resolving any legal matter

· Triers of fact who listen to the evidence and render a decision as to the facts at question, if no jury trial

Teaching Note: Invite one of your local judges to come to class for an informative discussion with your students. You will find that most are approachable and enjoy pontificating their vast knowledge with students. Many students have not had contact in an informal manner with a judge. This meeting will permit them to see that they are indeed ordinary people who happen to possess a law degree and have been elected or appointed judge.
FEDERAL JUDGES
· Main actors in the federal judiciary

· Appointed by the president

· Odds of being appointed to such an elite position are fairly low

Backgrounds
· Each of the many federal courts has its own judge

· Most visible of these judges are the Supreme Court justices, the appellate court judges and the district court judges

· History makes it clear that the federal bench has attracted people from a fairly select demographic, usually the middle and upper middle classes
District Judges.
· Most federal district court judges were first judges at the state or local level

· The norm is to have previously served on the bench, and the majority are white males. Most have been of the same political party as the president who appointed them.

· Average age for district judges is 49 at the time of their appointment

· Most graduated from Ivy League schools or private universities
Appeals Court Judges.
· Demographically very similar to their district court counterparts

· More likely than district court judges to have been actively involved in their respective political parties before arriving on the federal bench
Supreme Court Justices.
· Since 1789, 108 men and only 3 women have served on the U.S. Supreme Court

· Only three minorities have ever served on the Supreme Court

· Vast majority of Supreme Court justices have come from politically active families, and about one in three has come from a family with a history of judicial service

· Unlike the lower federal court judges, only about one in five U.S. Supreme Court justices once served as judge at the state level, or as judges in any other federal court, immediately before their appointments

Qualifications
· There are virtually no formal qualifications for the federal judiciary but the informal qualifications are numerous

· There are no exams that need to be taken, no age requirements, no requirements that a judge be a U.S. citizen (as is required for the position of president)

· There is no requirement that a federal judge have a law degree

· There are a number of informal qualifications that candidates for the federal bench should possess:

· Tradition has basically created an expectation that, at a minimum, a federal judge have a law degree and some measure of prior law practice

· Those who have been active in politics are more likely to gain appointment than those who have not

· Some judges express their interest in serving on the federal bench. Few will do this actively or openly, but there are many means by which one could launch a discreet campaign for a position on the federal bench. It all begins, again, with making the right political connections.

· Given that there are relatively few positions on the federal bench, there is some element of chance. Luck can have almost as much to do with appointment as qualifications.
Teaching Note: Compare and contrast the appointment of state court judges in your jurisdiction with that of a neighboring state. Ask your students if, when voting, they pay attention to judges on the ballot. While it is not a good idea to take a position as an instructor, this discussion and the assigned readings will give students a good review of how important the judicial races are on the ballot.
Appointment Process
· Per Article II, Section 2, of the Constitution, they are appointed by the president with the advice and consent of the Senate

· The U.S. attorney general and the U.S. deputy attorney general help screen prospective candidates. The Federal Bureau of Investigation, an arm of the U.S. Justice Department, performs a security and background check to guide appointment decisions for all nominees to federal positions.

· Various interest groups voice their opinions concerning the desirability (or undesirability) of one candidate relative to another

· The ABA’s Standing Committee on the Federal Judiciary evaluates professional qualifications of nominees to the federal bench, but it stops short of proposing or recommending specific candidates

· Candidates’ names are sent to the Senate Judiciary Committee, which conducts its own investigation of the candidates’ suitability for the nominated post. A simple majority vote is necessary; otherwise, a nominee is not confirmed.

Compensation
· Federal judges are paid more than their state- and local-level counterparts. This is almost certainly due to the prestige factor that goes along with being a federal judge.

· They can also earn a certain amount each year related to teaching engagements

· It is important to note that most members of the Supreme Court are millionaires

Teaching Note: Discuss with students the general view of judicial compensation. Is the amount fair or should they (judges) receive more or less. The issue of money will encourage a spirited debate, even from the students who usually do not participate.

Judicial Career Stages
Socialization.
· Unlike many other justice-related careers, there is no formal training period or process for judges

· There is training for new federal judges offered by the Federal Judicial Center

· Sentencing is mostly out of the hands of prosecutors and defense attorneys, but criminal court judges need to know a great deal in terms of sentencing options

· A new appeals court judge may take longer to write his or her opinion or defer to senior colleagues

· New appellate court judges may stay quieter for a period of time, too, as they absorb their surroundings and learn the job

· A new justice may experience a period of indecision, given the importance of the role at the U.S. Supreme Court level
Removal.
· Article III of the U.S. Constitution provides that federal judges will hold their posts “during good behavior.” This has been interpreted to mean “for life,” or until a judge    decides to retire or step down for other reasons.

· A federal judge can be removed from the bench via impeachment in the House of Representatives and conviction by the Senate

· Throughout U.S. history, only 13 federal judges have been faced with articles of impeachment. Seven have been convicted in the Senate and removed from the bench.

· In 1980, the Judicial Councils Reform and Judicial Conduct and Disability Act took effect
Senior Status and Retirement.
· Since 1984, federal judges have been allowed to retire with full pay and benefits under the so-called Rule of 80. If the sum of the judge’s age and years of service on the bench equals 80, he or she qualifies, subject to certain restrictions.

· Congress has also permitted federal judges who do not formally retire to move into senior status where they effectively give up their seats and work part-time, handling cases based on need.

STATE JUDGES
Types and Qualifications
· As a general rule, the qualifications for judges who work in limited jurisdiction courts are less stringent than those for judges who work in either general jurisdiction courts, appellate courts, or state supreme courts

· Trial and appellate court judges usually must be practicing attorneys

· In state high courts, which are called supreme courts in 48 states, a total of 38 states have some type of judicial elections. 39 states have intermediate appellate courts.

Selection Process
Election.
· The terms elected judges serve are generally short, typically lasting between two and four years

· While judicial elections can be quite political, they are generally far from presidential or gubernatorial elections in terms of their contentiousness

· Elections create concerns about judicial corruption and impartiality. The view is that current elections and campaign financing create an impression of impropriety, bringing into question a judge’s ability to impartially interpret and apply laws and administer justice.

· There is concern that if judges can be influenced by campaign contributions, they will be unable to resist the difficulties that a judge faces through friendships and associations that come before the court

· Some states rely on nonpartisan elections for judicial selection. While nonpartisan elections may seem ideal, voters may elect judges based on name recognition and other illegitimate criteria, such as race and age, rather than their partisan affiliations.
Merit Selection.
· Concerned solely with identifying judges who are qualified, intelligent, and who will do the job well

· A nonpartisan commission is typically appointed, which then evaluates prospective candidates. The commission then selects the best, most qualified candidates and forwards their names to the appointing authority, typically the governor.
Gubernatorial and Legislative Appointments.
· Many state judges are appointed by state governors. Since appointments usually carry long terms, this can act to protect judges from threats of removal that would result from an election. Moreover, appointed judges do not have to worry about voters’ approval in their decision-making.

· Governors appoint judges who most likely agree with their positions. The voters select governors who agree with their positions.

· The tradeoff for judicial independence is the risk that judges will pursue personal agendas that are in conflict with their judicial responsibilities

Appointment Methods and Diversity on the Bench
· Governors may use their appointment authority to diversify the bench if there is public pressure to do so

Compensation
· Judges’ compensation varies from state to state and court to court

Retention
· Federal judges do not have to worry about retention as many state judges do

· Some states, regardless of selection mechanism, require judicial performance appraisals and evaluations. Other states have adopted judicial retention evaluation programs but they have stopped short of making them constitutional requirements.

· The norm for selection of trial court judges is election

· Absent significant misconduct, the only thing that would ensure that a judge is removed from the bench is election of another candidate in the next election

· Other states grant judges life tenure, so removal from the bench can be difficult

Retirement and Removal
· States adopt different rules for judicial retirement. Age formulas, sliding salary scales, varying levels of part-time work, and other factors make it such that there is considerable variation from place to place.

· As for removal, most states have adopted impeachment procedures that resemble the impeachment process for federal judges

· Some states provide more than one mechanism for judicial removal. In Florida, judges can be removed either by recommendation of the Judicial Qualifications Commission or via impeachment in the state House of Representatives.

JUDICIAL ETHICS
· Judicial ethics are the standards and norms that bear on judges and cover such matters as how to maintain independence, impartiality, and avoid impropriety

· Judges who fail to maintain these standards run afoul of ethical standards and guidelines  spelled out by various authorities

Professional Associations
· A number of professional associations are involved in judicial ethics through efforts to promote the independence and integrity of the courts

· The Center for Judicial Ethics of the American Judicature Society (AJS) collects information from state judicial ethics commissions, conducts research, responds to press inquiries, and holds conferences on judicial ethics each year

· Serves as a clearinghouse of useful information for people concerned with possible judicial misconduct

· ABA has the Model Code of Judicial Conduct

· Most other states investigate complaints against judges

Complaints about Judicial Conduct
· Complaints against federal judges are governed by the Judicial Conduct and Disability Act of 1980

· If a special committee is appointed, it investigates the case and makes a recommendation to the appropriate federal circuit judicial council

Judicial Ethical Dilemmas
· The range of ethical dilemmas judges can face is wide, yet there are some that come up more often than others. Judicial codes of ethics generally provide guidance on ethical dilemmas of several varieties.

What Makes a Good Judge?
· The ABA has identified eight qualities: integrity, legal knowledge and ability, professional experience, judicial temperament, diligence, health, financial responsibility, and public service

· Legal knowledge is obviously desirable, as is someone who is in good health, is patient, open-minded, courteous, tactful, firm, understanding, compassionate, and has humility

Teaching Note: Engage your students in a discussion of what should happen to a judge who violates the canons of conduct. Should they be given a second chance, or should they be removed from the court for personal issues such as alcohol or drug abuse, as long as it does not appear to interfere with job performance?

JUDICIAL DECISION-MAKING
Personal Ideology and Attitudes
· Judges’ decisions are affected by their ideology and attitudes. Judges base their decisions on everything from philosophical preferences to demographic characteristics.

· Gender is important, as one study of state Supreme Court justices found that female justices voted more liberally, and the very presence of a female on the court increased the probability that the male justices would decide liberally
Election Considerations
· Judges who are elected near the end of their terms tend to vote in unexpected ways

· It appears that judges take steps to avoid drawing too much attention to themselves when they are faced with a looming election period

Public Opinion
· Public opinion has also been shown to influence judges’ decisions. There is a strong correlation between people’s attitudes on controversial subjects and Supreme Court decisions concerning them.

Strategic Considerations
· Judges occasionally make decisions for strategic, self-interested reasons

· Trial court judges may employ different types of strategies than appellate court judges

· In trial courts the chief judge in a particular jurisdiction usually has considerable say in the assignment of judges to case types and courtrooms

Consensus-Seeking
· In the Supreme Court context, the theory is that justices may disagree privately over a particular case but then mask their disagreements from the public by producing consensual opinions and unanimous decisions

Laws
· Some argue that the law has almost no effect on judicial decision-making, particularly at the Supreme Court level. A minority has taken the opposite view, arguing, for example,    that characteristics of the judges or the political party of the  judge’s appointing president are not significant predictors of judicial decisions.

LIMITS ON JUDICIAL DECISIONS
· Judges must maintain their impartiality. This holds true for all judges, from those working in limited jurisdiction courts all the way up to the U.S. Supreme Court.

· Decisions must be limited to actual controversies; judges cannot answer political questions. When laws are overturned, they must be overturned on the narrowest of grounds, and judges cannot rule on the wisdom of legislation.

Importance of Impartiality
· Judges need to remain impartial, despite the obvious fact that they don’t always live up to this expectation

· The Fourteenth Amendment is violated if the judge has a direct, personal, substantial pecuniary interest in reaching a conclusion against him in his case

· If there are concerns that a judge is not impartial, in most jurisdictions either the defense or prosecution can seek to have the judge removed for cause

· Some jurisdictions allow either party to a case to remove a judge without any reason whatsoever

· Responsible judges should remove themselves when conflicts of interest exist

Decisions Limited to Actual Controversies
· The courts have interpreted this to mean that there must be an actual controversy between two parties who have met all the necessary requirements to have their dispute heard in court

· In 1934, Congress enacted the Declaratory Judgment Act, which authorizes the federal courts to make declaratory judgments concerning matters of federal law; states have     enacted similar legislation

No Involvement with Political Questions
· The founders did not intend for the courts to serve as a forum for responding to questions involving the public will

· Laws should only be made through elected representatives, rather than directly by the people themselves

Laws Overturned on Narrow Grounds
· Although rare, courts sometimes overturn laws on the theory that they run counter to the Constitution

· If there is a question about an official’s action, the court may hold that the official stepped outside the bounds of his or her authority, which has the effect of preserving the law

No Rulings on the Wisdom of Legislation
· Judges cannot express their personal preferences for or against legislation, or use such preferences to influence their decisions

· The only issue that should bear on whether a statute deserves to be overturned is its relationship to the Constitution. If it runs afoul of the Constitution, it can be overturned.

· Judges sometimes express their own views during the course of making their decisions

LIST OF CHANGES/TRANSITION GUIDE
· Added new “Courts in the News” boxes on judiciary impartiality and judicial misconduct.

· Updated Supreme Court justice and federal judge salary increases for 2012.

· Updated chart comparing federal judicial salaries compared to congressional salaries for 2013.

· Updated average net worth for Supreme Court justices.

· Updated judicial salary ranking by state for 2013.

· Added complaints filed and actions taken against federal judges as of 2011.

ADDITIONAL ASSIGNMENTS AND CLASS ACTIVITIES
Mock Trial
Resources and Materials.
If you have access to an attorney who will help with a guest visit during your mock trial exercise, he or she would be able to get the various forms that you can then reproduce. If you do not have access to an attorney throughout the course, sample forms may be located online with little difficulty.

Activities and Procedures.
1. After reviewing this chapter, students will be more aware of the role of judges.

2. Regardless of whether the judge for the mock trials is an actual judge or a defense attorney, prosecutor, or JAG officer acting as a judge, both sides of the group should be charged with locating pattern jury instructions for the judge based upon the actual charges.

3. Students may obtain these instructions from a judge or by downloading them from the Internet. Reviewing the instructions in advance of trial will give the students an indication of the proof required by the prosecution.

4. The instructor should seek a status report of all groups regarding their progress to date, and seek to assist wherever possible with the technical issues previously assigned in these procedures.

Additional References and Resources.
Gruhl, J., Spohn, C. and Welsh, S. (1981). Women as Policymakers: The Case of Trial Judges. American Journal of Political Sciences, 25, 308–322.

Scott, K. M. (2006). Understanding Judicial Hierarchy: Reversals and the Behavior of Intermediate Appellate Judges. Law and Society Review, 40, 163–191.

Warrick, L. (1993). Judicial Selection in the United States: A Compendium of Provisions (2nd ed.). Chicago: The American Judicature Society

SUGGESTED ANSWERS TO END-OF-CHAPTER ASSIGNMENTS

Review Questions
1. What qualifications should judges possess before assuming the bench?
There are no formal required qualifications in the constitution or federal laws for judges. Some informal qualifications include professional competence, knowledge of political and legal issues, and political connections.  The ABA has listed several qualities like integrity, legal knowledge, professional experience, judicial temperament, diligence, good health, financial responsibility, and public service.

2. Are official qualifications (e.g., degrees, scholarly publications) more important than personal ones (e.g., life experience, personality, values) when it comes to determining the qualities that make a good judge?
Official qualifications are not more important than personal ones when it comes to determining the qualities that make a good judge.  If they were, formal qualifications would be clearly spelled out in the constitution or in federal laws.  Local state judges may have more specific requirements when compared to federal judges.  Essentially a judge should be educated, professional, and well versed in law and politics.

3.  How are judges socialized into the judiciary? Is judicial socialization necessary and desirable?
Since there aren’t always formal requirements to becoming a judge and there is often no formal training period or process, judicial socialization is very important.  Law school and law experience does not equal the same skills, knowledge, and abilities needed to become a judge.


Anticipatory socialization is the time spent as an attorney prior to becoming a 
judge. Freshman socialization is the initial time where a new judge adjusts to their 
new role. Occupational socialization is the on-the-job training. The Federal 
Judicial Center offers training to new judges. As the judges move up to higher 
level judgeships, the socialization process is increased.

4. What judicial selection methods (if any) ensure that judges will be objective and qualified?
At the federal level, federal judges are appointed.  The appointment starts with the president. The candidates are then screened by the U.S. Attorney General. Interest groups, the ABA, and the Senate are also involved in the appointment process.

At the state level most judges are elected, but they can be quite political. Some states use a merit selection process and choose candidates based on qualifications and have a nonpartisan commission to evaluate and appoint the judges. Finally, some states have gubernatorial and legislative appointments by the state governor.

All of these processes have negatives and positives and there is no perfect system that will allow for judicial selection to be completely objective and only bring on those judges that are qualified.

5. Should judges be permitted to make decisions based on extralegal factors? If so, what kinds of factors should they consider? If not, why not?
Making decisions based solely on the laws would be extremely hard to do. Judges should remain impartial, but judges’ decisions can sometimes be influenced by personal ideology, election considerations, pubic opinions, strategic considerations, and consensus-seeking.

Judges should limit decisions to actual controversies, have limits on ability to answer political questions, not have the ability to rule on the wisdom of legislation, and only have the ability to overturn laws they must be on the narrowest grounds.

6. What kinds of ethics apply to the activities of a judge? What professional bodies are responsible for the promulgation of judicial ethics?
Common ethical dilemmas are having relatives involved in the cases, objectivity, affiliation with a case, appointment to committees or commissions that may have affiliations to cases, improper discussions or decisions, biases, and conflicts of interest.

There are several agencies that promulgate judicial ethics, like the American Judicature Society, the ABA’s Model Code of Judicial Conduct, and the Judicial Conduct and Disability Act of 1980 are some.

7. What kinds of limits should be imposed on judicial decision-making? Are more limits needed?
Decisions should be limited to the actual controversy, judges should not be involved in political decisions, judges should only overturn laws on the narrowest grounds, and judges should not express their personal preferences for legislation.

What Will You Do?

You are a state court trial judge, and you were elected by voters a little over two years ago. When you ran your campaign, your slogan was “Judges should enforce the law—not make it!” Today, as you don your judicial robes and prepare to leave your chambers to enter the courtroom, you know that the case you will be hearing presents special challenges. It involves a defendant named Tim DeFoy, who had been the superintendent of public schools in your county until he resigned a few months ago amidst allegations of a financial scandal involving embezzlement of public funds by his office. The case against DeFoy has been well publicized, with local newspapers carrying at least one story or editorial piece it each day; local television and radio stations have been equally involved. It is easy to see that DeFoy has already been convicted in the court of public opinion. DeFoy has opted for a bench trial, something that your state allows in cases like this, and you will be the one to decide his guilt or innocence. You face something of a quandary, however. From what you’ve heard of the evidence, it seems incriminating, but you’re not sure that when all the facts are known, you can be sure beyond a reasonable doubt that DeFoy is guilty. After all, a “trial by media” is not the same as a trial in a court of law. In the back of your mind, there is the thought that if you find DeFoy not guilty, members of the public will be outraged. You’re up for reelection in six months, and you

certainly don’t want to be seen as the “liberal judge” who let a guilty man go free—especially a man who people think stole their money. It would be easier, of course, if you lived in a jurisdiction where judges were appointed instead of elected. Although you feel your first duty is following the law and seeing justice done, you’d also like to be reelected. What will you do?

Answers will vary. Students should discuss ethical considerations and roles and responsibilities of a judge. Public consideration or the lack thereof in judicial decision-making should also be addressed, as well as the consequences of actions of judicial misconduct.

Chapter 8

Prosecutors
CHAPTER OVERVIEW
Prosecutors are not as visible to the public as their counterparts in law enforcement; however, their powers are immense and far-reaching. This chapter discusses prosecutors in their role as the persons who ultimately decide what happens to the arrestee. This puts prosecutors in a position of considerable power and influence, a position that often goes overlooked. This chapter discusses the early American experience for prosecutors within the criminal justice system and how that role has evolved over time to its present-day

responsibilities, rewards, and challenges.

CHAPTER OBJECTIVES
1. Identify the names and types of prosecutors.

2. Outline how American prosecution has changed and evolved over time.

3. Explain the factors affecting charging decisions.

4. Summarize the protections and immunity afforded to prosecutors.

5. Describe the rules of conduct and ethics for prosecutors as well as what constitutes prosecutorial misconduct.

6. Describe the organization and administration of prosecutors’ offices.
LECTURE OUTLINE
TYPES OF PROSECUTORS
· An attorney who is the elected or appointed chief of a prosecution agency, and whose official duty is to conduct criminal proceedings on behalf of the people against persons accused of committing criminal offenses.

· Prosecutors are also called district attorney, DA, state’s attorney, county attorney, and U.S. Attorney, and any attorney deputized to assist the chief prosecutor

· One who charges criminal suspects in the name of the government

· Represents the people or the state

· Prosecution is typically organized along four levels of government: federal, state, county, and city

Federal Level
· U.S. attorney general is the head of the U.S. Department of Justice and the chief law enforcement officer of the federal government

· Represents the United States in legal matters and provides advice to the president and to the heads of other executive branch agencies

· The attorney general rarely appears in court, like federal prosecutors do, but occasionally goes before the U.S. Supreme Court to argue matters of exceptional importance

· Most duties of the attorney general are administrative in nature and do not involve firsthand criminal prosecution

· Actual trial work in the federal system is performed by U.S. attorneys who fall within the criminal division of the U.S. Justice Department and thus serve under the direction of    the attorney general

· 93 U.S. attorneys serve the 94 federal judicial districts, one in each district; one serves both the Guam and Northern Mariana Islands districts

· U.S. attorneys are appointed by the president to supervise assigned assistant U.S. attorneys and support staff in conducting trial work in which the United States is a party

· The 93 U.S. attorneys are assisted by over 6000 assistant U.S. attorneys and an equal number of support staff

· Another actor in the federal system is the solicitor general, who is in charge of representing the government in suits and appeals in the Supreme Court as well as in all lower federal trial and appellate courts in cases where the interests of the U.S.   government are at stake. Like attorneys general, the solicitor general is not considered a prosecutor.

State Level
· The state attorney general is the chief legal officer. The typical powers of these officials include authority to:

· Issue formal opinions to state agencies

· Act as public advocates in areas such as child enforcement, consumer protections, antitrust and utility regulation

· Propose legislation

· Enforce federal and state environmental laws

· Represent the state and state agencies before the state and federal courts

· Handle criminal appeals and serious statewide criminal prosecutions

· Institute civil suits on behalf of the state

· Represent the public's interests in charitable trust and solicitations

· Operate victim compensation programs

· State attorneys general rarely act as prosecutors. They sometimes do prosecute complex crimes, such as those involving white-collar offenders, but such prosecutions are fairly rare.

County Level
· Most criminal work is conducted at the county level because this is where common law felonies and misdemeanors are tried

· The district attorney is the chief local prosecutor and is in charge of bringing murder, rape, and robbery cases to trial

· In most states, chief prosecutors are elected officials
City Level
· City attorneys provide legal services to other city-level agencies and are usually the sole responsibility of most city attorney’s offices

· Since city attorneys are in a unique position to handle minor problems, they can assist law enforcement agencies who favor the broken windows approach to policing by aggressively going after low-level offenders

· Since their criminal prosecution authority is limited to misdemeanors, city attorneys cannot be readily criticized for neglecting other more serious crimes

Teaching Note: Discuss with students the issue of prosecutorial discretion. Do prosecutors have too much power in your jurisdiction? Should we place limits on their power to determine which cases they will proceed with?

PROSECUTION THROUGHOUT HISTORY
· Prosecution in America is somewhat unique worldwide, in the sense that prosecutors perform a range of functions

· The usual functions are representing the government in court, executing the law, and upholding the federal and state constitutions, but prosecutors can also influence law    enforcement activity as a result of their screening function

· They can alter both the quality and nature of law enforcement investigations by deciding not to press charges against offenders

Choices Shaping American Prosecution
Private to Public Prosecution.
· Americans chose a system of public instead of private prosecution. The decision to adopt a democratic form of government led to local prosecutors’ offices rather than a single national office.

· Prosecutors have over time moved from appointed to elected status
Centralization to Decentralization.
· Early American colonists vehemently opposed the centralized British government
Appointed to Elected Status.
· The earliest American prosecutors were appointed to their posts

· Early prosecutors were often defined as judicial figures; many states had prosecutors listed in the judicial articles of their constitutions

· In 1821, the first prosecutor was elected in Ohio, serving Cuyahoga County

Increased Prominence
· American prosecutors gained prominence over the years as a result of two distinct forces: Their power increased as they became executive rather than judicial figures

· As the Supreme Court handed down several important decisions with implications for defendants’ constitutional rights, this forced prosecutors into the limelight
More Power over Time.
· By the early 1900s, the prosecutor was regarded as having significant, if not total power, over enforcement of the criminal law

· By the 1920s, it was clear that the American prosecutor reached a near pinnacle of power in criminal justice
Defendants’ Rights.
· In 1932, the Supreme Court called attention to the constitutional basis for a defendant’s right to counsel
· Gideon v. Wainwright held that states must honor the Sixth Amendment right to counsel, ensuring that criminal defendants are represented by counsel in state criminal trials, not just federal trials

· Since Gideon was limited to felonies, the court later decided, in Argersinger v. Hamlin, that the right to counsel should be extended to all defendants who face prison terms
· Miranda v. Arizona extended the right to counsel to police interrogation

· Decisions such as these significantly altered the prosecutorial workload

· The result was that prosecutors suddenly needed to be present at many more stages of the criminal process

EVOLUTION OF THE PROSECUTION ROLE
Progressive Era
· The Cleveland Survey of Criminal Justice, the Wickersham Commission, and several other early-twentieth-century crime commission reports led to what has been called the progressive era in criminal justice

· Most members of these commissions were reformers who sought to remove corruption and political favoritism from the criminal process

· They studied criminal justice operations and wrote reports that reflected what they learned and they also presented various recommendations for improvements that would professionalize the justice system

· The commissions believed that the criminal justice system was filled with professionals who always applied the law fairly and impersonally

· The commissions totally ignored the realities of criminal justice and the pressures facing the people who worked in the system

Discovery of Discretion
· The progressive vision of a harmonious criminal justice system quickly fell out of favor as researchers began to observe prosecutors and other officials in action

· Prosecutors made decisions to charge based on factors besides just an apparent violation of the law

· They weighed the consequences of proceeding with criminal charges, considered alternatives to traditional adjudication, and plea bargained extensively with the defense

· President’s Commission of 1967

New Prosecution Paradigm
· During the 1960s and 1970s, prosecutors and other criminal justice officials began to learn that traditional case-processing strategies did not work well for all crime types. This new paradigm included an emphasis on community prosecution and accountability.
Community Prosecution.
· Community prosecution is to prosecutors what community policing is to police officers

· It is an approach intended to improve cooperation and collaboration between prosecutors and individuals outside the criminal justice system, such as community members and business leaders
Accountability.
· Prosecutors have responded in a number of ways:

· Took steps to promote financial accountability, to ensure that tax dollars are well spent on strategies most likely to effectively target crime

· Adopted strategies to ensure that offenders are held accountable for their actions

· Improved their accountability to the public by acting in a more open fashion, such as by keeping victims informed about the progress of criminal cases

CHARGING DECISIONS
· Researchers try to explain why they press charges in some cases and not others. Voters respond when prosecutors make controversial decisions. The press gives its share of attention to prosecutors’ decisions, especially those involving high-profile cases.

Prosecutorial Discretion
· Prosecutorial discretion has been defined as the decision of a prosecutor to submit a charging document to a court, or to seek a grand jury indictment, or to decline to prosecute

· Criminal suspects’ lives and liberty can literally hang on a prosecutor’s single decision on what to do with a case

· Once a person has been formally charged with a crime, there are significant restrictions on his or her mobility

· There may be some time spent in jail leading to the court date

· Alternatively, the suspect-now-defendant may be released prior to trial, but he or she will not be allowed to venture very far
Limitations on Prosecutorial Discretion.
· While prosecutors have considerable power, this power is not unlimited

· Prosecutors often work for elected district attorneys who occasionally order their subordinates to pursue or refrain from filing criminal charges

· Prosecutors are required to follow their office policies and professional standards of conduct, such as those set by state bar associations

· Prosecutors who act vindictively threaten defendants’ due process rights
Factors Affecting Charging Decisions.
· Prosecutors’ charging decisions are motivated by both legal and extralegal factors. Examples of legal factors include strength of the evidence, relationship between the defendant and victim, defendant’s prior history, and facts of the case.

· Prosecutors also base their decisions, consciously or not, on a host of other extralegal factors:

· Victim stereotypes

· Character and credibility of the victim

· Limited prosecution resources

· Lack of motivation to pursue a particular case

· Desire to win

· Whether the case is brought to the prosecutor’s attention by police or a crime victim

· Victim/offender race

· Victim/offender sex

· No-Drop Prosecution

· Refers to the practice of not dropping charges against domestic violence victims. This came about because many victims of domestic violence refused to testify in court   against their abusers.

Alternatives to Traditional Prosecution
· Prosecutors have other options at their disposal besides simply filing charges, such as diversion, deferred prosecution, and deferred sentencing
Diversion.
· Refers to any number of informal or programmatic methods of steering offenders out of the criminal justice system
Deferred Prosecution.
· Amounts to “putting off” or delaying criminal charges against a suspect until he or she fulfills some obligation
Deferred Sentencing.
· Instead of putting off charges, it puts off sentencing.

· Requires defendants to plead guilty to a crime and then, provided they complete a diversion and or treatment program, their record will be expunged

Protections for Prosecutors
· Considerable protection from retaliation for their charging decisions

· Absolute immunity refers to total immunity from suit. Prosecutors are immune from suit for charging suspects with crimes.

· Qualified immunity attaches when prosecutors (1) act as administrators or investigators and (2) make reasonable mistakes

Ethics
· All attorneys are bound by elaborate ethical guidelines

· There are some ethical dilemmas that affect prosecutors more than other attorneys
Rules of Professional Conduct.
· Nearly every state bar association has adopted its own standards of professional conduct for attorneys, including prosecutors.

· Prosecutors should:

· Refrain from prosecuting a charge that the prosecutor knows is not supported by probable cause

· Make reasonable efforts to assure that the accused has been advised of the right to, and the procedure for obtaining, counsel and has been given reasonable opportunity to obtain counsel

· Not seek to obtain from an unrepresented accused a waiver of important pretrial rights, such as the right to a preliminary hearing

· Make timely disclosure to the defense of all evidence or information known to the prosecutor that tends to negate the guilt of the accused or mitigates the offense, and, in connection with sentencing, disclose to the defense and to the tribunal all unprivileged   mitigating information known to the prosecutor, except when the prosecutor is relieved of this responsibility by a protective order of the tribunal

· Except for statements that are necessary to inform the public of the nature and extent of the prosecutor's action and that serve a legitimate law enforcement purpose, refrain from making extrajudicial comments that have a substantial likelihood of heightening public condemnation of the accused and exercise reasonable care to prevent employees or other persons assisting or associated with the prosecutor in a criminal case from making an extrajudicial statement that the prosecutor would be prohibited from making
Key Ethical Dilemmas for Prosecutors.
· In general, prosecutors are constitutionally bound, as a matter of due process, to disclose evidence that is favorable to the accused

· Prosecutors who talk to the press and reveal too much about their opinions on particular cases can get into trouble for trying their cases in the press

Teaching Note: In many jurisdictions the chief prosecutor is elected by the people. Discuss whether or not this is the procedure in your community. Is this the best method that we have of the selecting a person that will make decisions that affect the entire judicial system in a community?
PROSECUTORS ON THE JOB

Office Structure and Organization
· Prosecutors’ offices are organized similarly to other public agencies, such as police departments

· In the case of district attorney’s office, the elected DA serves as chief. This individual supervises several division heads or deputies, who in turn supervise other attorneys and there can be several layers of supervision.

· In some large prosecutor’s offices, several attorneys can be involved in a single case

· Many jurisdictions have implemented vertical prosecution programs, which ensure that one prosecutor represents the state from the point criminal charges are filed all the way    through to sentencing

Contrasting Goals and Styles
· Prosecution in America is decentralized and lacking in uniformity. Goals and styles of prosecution, office culture, relationships with constituents, and interactions vary across and between jurisdictions.

· Courthouse insurgents are prosecutors who are dissatisfied with the office’s position within the courts and throughout the criminal justice system

· Policy reformers are those prosecutors who change internal practices, such as by restricting the number of plea agreements, but who do so in a way that minimizes opposition

· The office conservator is the chief prosecutor who is satisfied with the status quo

Retention and Pay
· To become a prosecutor, one first has to attend law school and be admitted to the state bar. New prosecutors go through orientation programs where they watch various proceedings and ease into their jobs somewhat more gradually.

· What can one expect to earn as a prosecutor is not readily available

· It is not always the case that prosecutors leave their public positions for lucrative private practice. Some private defense attorneys and public defenders cross over into the realm of    prosecution out of desire to serve the public.

Threats and Violence against Prosecutors
LIST OF CHANGES/TRANSITION GUIDE
· Statistics have been updated in all charts.

· The number of federal level assistant U.S. attorneys has been updated for 2012.

· The U.S. Justice Department Organizational chart has been updated.

· The number of criminal cases filed by U.S. attorneys has been updated.

· The allocation chart of personnel in prosecutors office has been updated.

· The “Lasting Impact” box on the Duke rape case has been updated.

· A new “Courts in the News” box on prosecutorial misconduct has been added. 

· An organizational chart of Essex Massachusetts District Attorney’s Office has been added for 2013.

· A chart of assistant prosecutors’ average minimum and maximum salaries in state prosecutors’ offices has been added.

· The chart of work-related threats and assaults against prosecutors and their staffs has been updated.

SUGGESTED ANSWERS TO END-OF-CHAPTER ASSIGNMENTS

Review Questions

1. What are the various types of prosecutors that work at federal, state, county, and city levels?
The federal level uses the attorney general who is the head of the U.S. Department of Justice. They are the chief law enforcement officer in the federal government.

The state-level prosecutor is the state attorney general who is the chief legal officer. They issue formal opinions to state agencies, propose legislation, and act as public advocates.

County levels use district attorneys that mostly bring criminal cases to prosecution.

City levels have city attorneys that provide legal services to other city-level agencies.
2. How did the American experience shape the prosecution function early in our country’s history?
Americans chose a public decentralized system of local prosecution offices with elected prosecutors. Crimes are against the state not against an individual person. Having localized prosecution gave Americans greater freedom from the British government and led to the continuance of a decentralized prosecution. Switching from appointed prosecutors to elected prosecutors occurred out of the need to continue democracy.

3. How has the prosecutor’s role recently evolved?
Prosecutor’s roles evolved through the increase in prominence.  Prosecutors are executive and not judicial figures, and several Supreme Court rulings regarding defendants’ constitutional rights forced prosecutors’ roles to increase.  Some of these rulings include the right to counsel, the Miranda warning, and being compelled to have more preliminary hearings.

4.  What is prosecutorial discretion? How does it affect charging decisions?
The ability of the prosecutor to make decisions that are not based on legal guidelines and predictable procedures is prosecutorial discretion. Prosecutors determine whether an alleged offender should be charged and obtain convictions through plea agreements, both of which involve discretion. Prosecutors use discretion on how to present the case to the government. The prosecutor is often the investigator and the instigator of the criminal process, which again allows for a lot of discretion on how to proceed. Prosecutors have so much discretion that if they decide there is not enough evidence, they can decide not to proceed with the case and the case can be dismissed or have the police continue to work the case.
5. What is the workday of a typical prosecutor like?
Prosecutor offices are structured like most offices.  There is a chief district attorney followed by assistant district attorneys.  Depending on how large the department is, each attorney may be assigned a type of case (felony or misdemeanor for example) or a part of case (pretrial, trial, or post-trial proceedings) they oversee, or share caseloads having a rotation system or several district attorneys working on one case. In addition to the assistant district attorneys, the department will usually have administrative personnel.

Prosecutors represent the government in court, execute the law, uphold federal and state constitutions, complete investigative work, litigate, and perform court functions. They use discretion in decisions to charge, how to proceed with a case, when offering plea deals, and when working with defense attorneys, judges, and victims.

What Will You Do?

You are a prosecutor with a background as a police officer. After working for 12 years as a patrol officer in the city where you grew up, you decided to attend law school, then you returned to run for the office of district attorney in the jurisdiction that you had always called home. You were elected in a landslide win, but now you face a serious dilemma. Weeks ago, the district that you serve was rocked by media headlines describing an alleged terror plot against your small city. The plot came to light when police arrested two men of Arabic descent and confiscated what they described as a weapons cache from the backyard shed of the house where the men lived. The weapons inventory included handguns, hollow-point rounds, AK-47 ammunition, and a number of assault rifles that further investigation revealed had been legally purchased after Congress refused to renew the ban on assault weapons a few years ago. In a box alongside a collection of handguns, investigators found two complete sets of breathing apparatus, such as might be used by firefighters, that had been stockpiled by some people years ago who feared biological or gas attacks in the wake of the terrorist destruction of September 11, 2001. A search of the suspects’ house turned up a box full of pornographic magazines and photographs, some of them showing nude children. A crime laboratory assessment of a computer hard drive taken from the men’s house revealed that it contained an assortment of pornographic images, including some of children under the age of 12. The situation grew much more serious when, following 24 hours of police interrogation, the men admitted to plotting an attack on the city’s elementary schools. As details of the plot unfolded, local newspapers, television stations, and radio newscasters reported that the men had planned to seize

the city’s two elementary schools and lock the children inside by chaining the doors shut. The men, said police, had then planned on setting fire to the buildings and escaping in

the initial confusion after the arrival of firefighters. Their escape would be made only after many of the children had succumbed to smoke inhalation and what they had hoped would be a raging inferno. The men, they said, would survive the fire by using the gas masks. A few hours ago, however, the attorneys appointed to represent the suspects claimed that their confessions had been forced and that the defendants wanted to retract their statements. They refused to enter guilty pleas at arraignment and wanted to go to trial. That report and a thorough review of the physical evidence gathered from the men’s house left you with an uneasy feeling. Although you felt confident that you could bring

child pornography charges against at least one of the suspects, you did not think that their possession of weapons and gas masks amounted to a crime. But the signed confessions now in your possession—if valid—provided powerful evidence of a terrorist conspiracy. When you talk to the two police interrogators who obtained the confessions, their stories appear to differ. One says that the first suspect, a man named Akbar, had confessed almost immediately, while the second man, Khalid, denied any terrorist involvement but admitted his part in the plot only after viewing Akbar’s signed confession. The second investigator describes a different scenario, saying that Khalid confessed almost immediately after being shown photos of his own children and then being asked to think about what it would be like if he lost them. You call the two interrogators into your office and tell them of your concerns. After only a few minutes of talking, the first interrogator, a detective named Steve with whom you had worked for ten years while on the police force, candidly admits that the confessions had been coerced. “Look,” said Steve, “you know how it is. We knew these guys were up to something—and it was likely to be big. We just didn’t know exactly what it was, and we weren’t sure we could prove it.” 

“That’s right,” said Bill, the second detective. “We’re pretty sure that they were planning some kind of attack, but they wouldn’t tell us what it was.” 

You quickly learn that both suspects had been exhaustively interrogated but that neither one had admitted to any terrorist plans. The detectives, however, had been secretly watching the men accumulate weapons and had seen them drive by the city’s elementary schools and linger there on a number of occasions. 

“We figured that they were planning to hurt the kids,” said Steve. “We weren’t exactly sure how, and that’s when we used the Tasers.” 

Both detectives admitted to repeatedly shocking the suspects with Tasers during the interrogation session but claimed that the action was necessary. 

“The confessions are good,” said Bill. “They’re both signed, and we even Mirandized them before we started talking to them. And the Tasers didn’t leave any marks, so they can’t prove a thing against us, and who’s a jury going to believe—us or them?” 

“You mean these guys didn’t actually say that they were planning to attack the schools?” you ask incredulously and that you tortured them, that these confessions are entirely fabricated?” 

“Yeah, but so what?” said Steve. “We prevented an attack, didn’t we? You let these guys go now, and there’s no telling what they’ll do.”

What will you do?

Answers will vary; however, students should address ethical prosecution conduct, and thus the consideration that this is a search for the truth. Answers should also address the ramifications of prosecutors who pursue charges when they know the facts do not support a prosecution. The students should include overcharging by prosecutors.
ADDITIONAL ASSIGNMENTS AND CLASS ACTIVITIES
Mock Trial
Purpose.

A mock trial is a valuable learning experience in many ways. It may be used to help students learn about:

1. Specific areas of law

2. Courtroom procedures

3. Roles of courtroom personnel

4. How courts in the United States resolve conflicts peacefully

Resources and Materials.
Assigned mock trial case

Activities and Procedures.

1. The prosecution side of each team must give (discovery) to the defense side all information required by law to the defense side. This does not include any work products such as notes/strategy written in preparation for trial.

2. The defense shall give to the prosecution notice of any affirmative defense such as alibi or insanity.

3. All students should be encouraged to visit their local courthouse to observe an actual jury trial if they have not had the exposure, as this will assist them in their preparation for their own mock trials. It may also give them the opportunity to speak with members of the courtroom workgroup to gain information, strategy, and ideas. Court personnel are usually generous, if time permits, in sharing time and wisdom with students.

4. Continue to monitor the online group progress within the group pages.

Additional References and Resources.
DeFrances, C. and Steadman, G. (1998). Prosecutors in State Courts, 1996. Washington, DC: U. S. Department of Justice, Office of Justice Programs, NCJ 170092.

Frohmann, L. (1997). Convictability and Discordant Locales. Reproducing Race, Class, and Gender Ideologies in Prosecutorial Decision Making. Law and Society Review, 31(3), 531–557.

Gershman, B. L. (1999). Why Prosecutors Misbehave. In G. L. Mays and P. R. Gregware (Eds.), Courts and Justice: A Reader (2nd ed.). Long Grove, IL: Waveland Press, 282–292.

National District Attorneys Association. (1991). National Prosecution Standards (2nd ed.). Alexandria, VA: National District Attorneys Association.

Utz, P. (1979). Two Models of Prosecutorial Professionalism. In W. McDonald (Ed.), The Prosecutor. Newbury Park, CA:
Chapter 9

Defense Attorneys

CHAPTER OVERVIEW 

While the press and the public hold judges and prosecutors in high esteem, more often than not the wily defense attorney is treated with scorn. This chapter will discuss the historical and current role of the defense attorney as a member of the courtroom workgroup. It will explain the various types of defense attorneys, where they work, and the ethical standards that bind their behavior. The defense attorney whose responsibilities are multifaceted. The lawyer who advises, represents, and acts for the defendant or offender, and thus a full explanation of their obligations are discussed in this chapter.

CHAPTER OBJECTIVES

1. Describe the functions of defense attorneys.

2. Outline the history of criminal defense.

3. Describe the types of defense attorneys.

4. Explain the realities of defense work.

5. Summarize the different ways defense attorneys are perceived.

6. Describe the codes of ethics and conduct for defense attorneys.

LECTURE OUTLINE

THE FUNCTION OF DEFENSE ATTORNEYS
· Lawyer who advises, represents, and acts for the defendant in proceedings

· Provide knowledgeable objective perspective on the defendant’s situation

· Understand the law and legal rules

· Be familiar with local court customs and procedures
Teaching Note: It has been said that most people hate defense attorneys until they need one. Discuss these preconceived notions with your students at the beginning of this chapter. This segment will provide some interesting feedback from your students.
HISTORY OF CRIMINAL DEFENSE
· The history of criminal defense can be traced back to ancient Rome when law was more of a hobby. Authorities called on the juris consults for their thoughts on complex matters of law.

· By the fourth century, the legal profession became more specialized, regulated, and stratified

· In 460 A.D., Emperor Leo required that advocates be endorsed by their teachers before they were allowed to produce testimonials

· By the sixth century, legal training lasting approximately four years was necessary

· Eventual efforts of church and state to regulate the law led to a resurgence of the legal profession. This pattern continued through the middle ages.

Growth of the Criminal Defense Bar
· Criminal defense attorneys became significant players in the criminal process around the 1730s

· Throughout the nineteenth century, most attorneys were trained in apprenticeships

· The number of lawyers surged after the American Revolution, which prompted the beginning of law schools

· Harvard University established its own law school in 1817, prompting other universities to take the same road. When Harvard instituted stricter entrance requirements in 1870, legal training underwent a dramatic transition.

· Law students who did not have previous college experience were first required to pass an exam prior to entrance. By 1876, the law school curriculum was increased to a three-year program. Additionally, students were required to pass an exam between their first and second year of education in order to continue.

· By the 1960s, concern with civil rights, poverty, and other social problems made a legal career highly desirable. High-profile Supreme Court cases further fueled growth in the legal profession due to the new requirement that indigent criminal defendants be provided with representation. Law school admissions became quite selective and schools introduced strict entrance requirements.

The Criminal Defense Bar Today
· While estimating the exact number of lawyers who devote  themselves to criminal defense work is difficult, The National Association of Criminal Defense Lawyers (NACDL), the main professional association for defense attorneys in the United States, boasts nearly 13,000 members
Teaching Note: The previous text content discusses the number of lawyers in the United States today. Discuss those numbers with your class and inquire whether or not they believe that number is too large. Seek comments from students, especially those who wish to pursue a career in law.

TYPES OF DEFENSE ATTORNEYS

· Areas of specialty for criminal defense attorneys fall into two general categories: privately retained attorneys and attorneys who represent indigent defendants

Teaching Note: This section is very important in that students often get confused about the different types of defense attorneys. Proceed through this area carefully. Some jurisdictions use public defenders, while some smaller areas use appointed counsel. These two types of attorney roles are different. In addition, the role of public defenders should be expounded.

Privately Retained Counsel
· Retaining an attorney for a criminal defense is expensive

· Legal fees in a typical felony case may cost upwards of $25,000, whereas in cases involving celebrity defendants, fees may run into the millions. At the other extreme, even misdemeanors can cost several thousand dollars to defend. The result is that many defendants cannot afford to hire their own attorneys.

· Attorneys in criminal cases typically require their clients to pay a retainer or fees paid in advance for their services

· The difference between state and federal court probably owes to the fact that the federal courts often prosecute higher-profile cases with wealthier clients

· Conviction rates for indigent defendants and those with their own lawyers were about the same in federal and states courts

Indigent Defense Systems
· Assigned counsel is when lawyers are appointed from a list of private bar members who accept cases on a judge-by-court or case-by-case basis

· Contract model represents nonsalaried individual private attorneys, bar associations, law firms, consortiums or groups of attorneys, or nonprofit corporations that contract with a funding source to provide court appointed representation in a jurisdiction. This does not    include public defender programs primarily funded by an awarded contract. Under the contract model, the state, county, or other jurisdictional authority contracts with private attorneys who provide defense services. 

· Public defenders are salaried staff of full-time or part-time attorneys that render criminal indigent defense services through a public or private nonprofit organization, or as direct government-paid employees. In contrast to contractual and assigned counsel systems, public defender systems rely on full- or part-time attorneys who do nothing but represent indigent defendants.

DEFENSE ATTORNEYS ON THE JOB

Teaching Note: Students might watch some of the following movie clips on defense attorneys:
Fried Green Tomatoes “Taking the Stand”
Rush  “Courtroom Threat”
The Untouchables “Here Ended the Lesson”

Craft of Defense Attorneys
· Defense attorneys’ decisions, with their clients’ input, can waive preliminary hearings.

· If files are accessible, guilty pleas can be arranged with a measure of certainty, or if time is scarce, attorneys prefer to waive hearings.

· The prosecutor may offer a concession to the defendant for his or her agreement to waive a preliminary hearing

· Defense attorneys seek to minimize regrets in their decisions; however, a concern with efficiency can thus run counter to a concern with professionalism and minimizing regrets

Insider Justice
· The dynamics of insider justice can point out possible differences between the regular public defenders who are familiar faces in the courthouse and outsiders, or privately    retained counsel

· Drawing lines between the regulars and outsiders is difficult

· The regulars are less likely to obtain dismissals for their clients, which translated into higher guilty plea and conviction rates

· There is no evidence that regulars do any better with plea agreements than the outsiders

Myth of the Zealous Advocate
· The view that defense attorneys are zealous advocates for their clients’ interests is furthered in the movies, on television, and in fictional courtroom portrayals

· It is the view that a defense attorney’s main concern is looking out for their clients’ interests

· The simple fact that most cases are decided prior to trial should serve as evidence enough that zealous advocacy only goes so far

· It would be inaccurate to state there are no defense attorneys who are zealous advocates
Double Agent.
· One who appears to work for one side but instead works for another

· Defense attorneys who look out for their own interests more than those of the defendant
 “Beleaguered Dealer.”
· This difficulty can be the demands of a high caseload or being confronted with a client who, while he or she can put up a retainer for private counsel, cannot afford much more than that

· The justice system itself is set up to discourage trials, so bargaining cannot be blamed on defense attorneys shirking their duties

· Jurisdictional difference also explains variations in how defense attorneys work

· Defense attorneys may be doing their best within the institutional constraints they face

· Some seek to preserve the status quo, and others work tirelessly on behalf of their clients, but most just muddle through

DEFENSE ATTORNEYS, THEIR CLIENTS, AND THE PUBLIC
Defense Attorneys’ Perceptions of Their Clients
· There is a general perception among indigent defendants that court-appointed lawyers represent the criminal justice system rather than the defendants’ interest

· A study found that there is a very different dynamic between criminal defendants and their privately-retained attorneys compared to public defender–client relationships

Defendants’ Perceptions of Their Attorneys
· Relatively little research is available concerning defendants’ perceptions of their attorneys

· The attorney–client relationship is important—sometimes more important than the attorney’s legal skills

· The attorney–client relationship and the client’s ability to assume an active role within this relationship are critical issues in the American legal system

· Criminal defendants facing the most serious charges and being defended by, arguably, the most overburdened attorneys appear to harbor the lowest amount of trust in their attorneys

Public Perceptions of Defense Attorneys
· Public perceptions of attorneys have shifted from overwhelmingly positive to somewhat negative

· While there appears to be no public opinion research linked specifically to defense attorneys, the ABA has conducted several surveys seeking to gauge public opinions of attorneys in general, and found that the most recent survey revealed some positives and negatives

· The ABA survey revealed that public opinions of lawyers put them one notch above the media and far below the medical profession

Defense Attorneys’ Satisfaction with Their Work
· For the most part, the attorneys were quite satisfied with their chosen careers

· Attorneys with the highest incomes reported less job satisfaction than those earning far less

· Many defense attorneys take great pride in their work, even if their work involves representing unpopular clients

· The fight for justice and equality for everyone, regardless of their origin or crimes, is what gives meaning to the work of many defense attorneys

DEFENSE ETHICS
· Every attorney is bound by certain ethical principles and guidelines. Every state maintains standards of professional conduct that lawyers must follow.

· Defense attorneys are empowered to put the prosecution’s case to the test. It is their job to ensure the prosecution does so. It is also the defendant’s constitutional right.

Ethical Dilemmas for the Defense
· A confession in confidence

· Client perjury

· Defense receipt of physical evidence

· Problems with the defendant’s prior record

Professional Organizations
· Bar Associations

· National Association of Criminal Defense Lawyers (NACDL) 
· The National Legal Aid and Defender Association (NLADA) 
Codes of Ethics and Conduct
Essential Elements of Competent Representation.
· Codes of ethics and professional responsibility vary considerably; however, they each tend to have a number of essential core elements:

· Timely preparation and prompt action to protect the rights of the accused

· Thoroughness in preparation, including research to discover readily ascertainable law, at risk of professional discipline

· Independent investigation of the facts of the case

· Establishment of an attorney-client relationship based on trust and honesty, and not merely fact-gathering

· Regular and timely attorney-client communication to support informed decision-making and prompt and thorough investigation

· Pretrial discovery (i.e., failure to request exculpatory evidence from the prosecution violates the right of the accused to effective representation of counsel)

· Retention of experts and forensic services where appropriate

· Exploring and advocating alternative dispositions

· Competent discharge of all responsibilities at all stages of in-court representation

· Effective sentencing advocacy, including familiarity with all sentencing guidelines and alternatives and presence at all presentence investigation interviews

· Appellate representation, including explaining all rights, consequences, and grounds, and taking all steps necessary to preserve and protect issues for appeal

· Maintaining competence through continuing legal education

Death-Row Volunteering
· Given the political sensitivity of capital punishment, ethical issues arise when this sanction looms for convicted criminals

· Some defense attorneys volunteer their services by doing pro bono work for death-row inmates

· This is beneficial in the sense that death-row inmates have the most to lose, and, as such, should have every chance to ensure they are not wrongfully executed

· Others ask why the worst of the worst should get continued free legal services when it already takes a long time to carry out a sentence of death

· Another problem (death-row volunteering) replete with even more ethical dilemmas occurs when a death-row inmate decides to stop appealing and lets the sentence be carried out

LIST OF CHANGES/TRANSITION GUIDE
· The introduction now includes a recent federal public defender’s assignment to represent the surviving Boston Marathon bomber.

· “Lasting Impact” has been updated to include McDonald v. Chicago.
· Statistics and charts have been updated to include:

· Types of counsel for felony defendants in cases terminated in U.S. district courts by office

· Case outcomes for defendants with publicly financed or private attorneys

· Canons of the code of conduct for federal public defender employees

· A new “Courts in the News” box has been added regarding whether or not the type of lawyer makes a difference.

· “What Will You Do?” has been updated for 2013.

ADDITIONAL ASSIGNMENTS AND CLASS ACTIVITIES

Mock Trial

Purpose.
While learning the details of the trial process and procedures, students develop a number of critical skills that are universally necessary:

1. Critical analysis of problems

2. Knowledge of the rules of evidence

3. Strategic thinking

Resources and Materials.
Mock trial case

Witness statements

Photographs

Activities and Procedures.

1. The defense side should prepare witness statements and all witnesses should be familiar with its components.

2. Defense and prosecution should prepare staged photographs if they plan to use them at trial, which could prove interesting and valuable to this exercise. Ketchup and red paint are excellent props to use if blood is an element of the scene portrayed. Encourage students to use areas in their towns/cities to stage their photographs.

3. Each side shall show the other side photos in advance of trial and is to be a part of the prosecution’s discovery package.

4. Instructors shall continue to monitor student participation through their Web-based group pages.

Additional References and Resources.
Beck, J. C. and Shumsky, R. (1997). Comparison of Retained and Appointed Counsel in Cases of Capital Murder. Law and Human Behavior, 21(5), 525–538.

Bright, S. (2000). Sleeping Lawyer Cases are a Wake-Up Call: System that Makes Life and Death Decisions Has Gone Awry. Texas Lawyer, 47.

Cohen, R. B. (2001). How They Sleep at Night: DAs Turned Defenders Talk about Their Work. The Legal Intelligencer, 1.

Lippman, M. and Wineberg, R. (1990). In Their Own Defense: A Profile of Denver Public Defenders and Their Work. In F. Schmalleger (Ed.), Ethics in Criminal Justice, pp.8-41. Bristol, TN: Wyndham Hall Press.

Priehs, R. (1999). Appointed Counsel for Indigent Criminal Appellants: Does Compensation Influence Effort? Justice System Journal, 21(91), 57–79.
SUGGESTED ANSWERS TO END-OF- CHAPTER ASSIGNMENTS

Review Questions

1. What is the historical development of the criminal defense bar in the United States? What is the bar like today?
Criminal defense attorneys became significant in the criminal justice process around 1730s. Law schools really began surge by 1900. Harvard was instrumental in developing professionalism among the law students.  Harvard instituted stricter requirements, entrance exams, established a three-year program, and used actual cases in the classroom that promoted spirited arguments.

Today there are 1.1 million licensed attorneys, and the National Association of Criminal Defense Lawyers boasts 13,000 members and 35,000 additional affiliated members.

2. What are the various types of defense attorneys working in the criminal courts today? How do they differ?
Privately retained attorneys are expensive and allow the defendant to hire an attorney of their choosing. A retainer (a fee paid in advance) is usually required for a private attorney.

Indigent defense attorneys include assigned counsel, a contracted model, and the public defender. Indigent defense attorney represent the majority of attorneys used for criminal matters. Most indigent defense attorneys are paid by the state, although some states require the defendant to pay a portion or prorated fee.  Indigent attorneys might have higher caseloads.

Research has found no significant difference between the two types of attorneys in terms of guilty pleas, trial verdicts, and case dismissals.

3. What are the tasks normally undertaken by a defense attorney in the performance of his or her job?
Defense attorneys provide legal knowledge and advise on legal rules with an objective perspective to defendants in an effort to explain the defendant’s situation on what is likely to happen or if the case should go to trial. They gather information from various sources, investigate the case, are familiar with local court customs and procedures, build a defense, and address any appeal issues.

4. How do members of the public view defense attorneys? How do the clients of those attorneys tend to see them?
Defendants perceive their attorneys often based on their relationships and not their legal skills. Defendants who were convicted and sentenced to long prison terms were the least trusting.

The public perceives defense attorneys as having knowledge that is helpful and were satisfied with services they received, especially if it was felt that there was a relationship. But the public also believes that attorneys are greedy, manipulative, and corrupt.

5.  What ethical standards guide defense attorneys today? What are the various sources of those standards?
Some ethical issues defense attorneys face today are confidential confessions, client perjury, receipt of evidence, and problems with defendants’ prior record.

The ABA has developed the Model Code of Professional Responsibility which the attorney becomes a member of their local ABA after they are granted authority to practice law in that state. The NACDL is the leading professional organization for defense attorneys. The National Legal Aid and Defender Association’s main focus is to aid attorneys who work with indigent clients and promulgate minimum standards for this representation.
What Will You Do?

You are attending law school and hope to become a criminal defense attorney. One day a professor you like very much says that she wants to tell you a true story about an attorney who was faced with a serious ethical dilemma and begins her remarks by saying that an attorney has dual obligations that are often in conflict. The first is an obligation to the judicial system as an officer of the court, and the other involves the attorney’s duty as a fiduciary representative of his or her client. The Supreme Court, she says, in the case of Nix v. Whiteside, held that a trial is essentially a search for the truth. However, she goes  on, that does not necessarily mean that a defense attorney must be truthful in everything that he or she says or does. A defense attorney’s primary duty, she tells you, is the full and adequate legal representation of the client. A distinction, your professor continues, must be made between the goal of the judicial system and the duties of a defense attorney in representing his or her client. A defense attorney, she says, must be a zealous advocate for the client, putting that person’s interests ahead of all others. She tells you the story of Lord Brougham, an English attorney in the 1820s who uttered a famous phrase that still guides attorneys today: “An advocate in the discharge of his duty knows but one person in all the world, and that person is his client.” Finding the truth, your professor says, may be the goal of the judicial system, but it is not the governing principle of the criminal defense attorney. Instead, she says, the defense lawyer should be concerned with honesty in dealing with clients, opponents, and the system. It is the principle of honesty rather than truth, she says, that should govern the attorney at all times. Although truth and honesty are related, she tells you, they are not the same thing. Truth, she says, is  concerned with uncovering the existence of a historical fact; honesty focuses on the authenticity of the defense attorney’s assertions on behalf of his or her client. For example, a defense attorney should be expected to provide accurate and unaltered documents to the court when presenting written evidence, but he or she is not required to reveal whether he or she knows with certainty whether his or her client is guilty. The story that I want to tell you about, says your professor, involves a man who was accused of two grisly murders of two five-year-old little girls. The girls’ bodies had not been found by the time the trial started, but before the trial ended, the defendant admitted to his attorney that he had committed the murders and shared with him the location of the bodies. As the trial continued, the defense attorney represented his client as best he could and offered alternative scenarios to the jury about how the girls may have disappeared. Throughout the trial, the girls’ parents were extremely distressed and often cried when testimony was offered. Despite the attorney’s efforts, the man was convicted. Prior to sentencing, the defendant was asked whether he would reveal the location of the girls’ bodies so that the parents might begin to bring closure to the horrible experience they had been through, but he refused. At that point, the parents approached the defense attorney and asked him if he knew where their daughters’ bodies were. The attorney’s understanding of the ethical codes that govern the attorney–client relationship led him to say that even if he knew, he was not at liberty to share any such information. Soon, however, the attorney’s conscience bothered him, and he wrote an anonymous letter to the authorities telling them where the bodies could be found. Not long after, it was determined that the anonymous letter had come from the state bar, the attorney was accused of violating attorney–client privilege, and was disbarred. Before entering law school, your professor says, my ethics would have told me that he did the right thing, but now I know that he was wrong in disclosing information that was privileged. Before you answer, you might want to read about the Danielle Van Dam murder case, in which a seven-year-old California girl was abducted from her bedroom and later found dead in a wooded area. Suspicion was soon directed at neighbor, David Westerfield, who was arrested and charged with the crime. During the trial, Westerfield’s defense team of Steven Feldman and Robert Boyce put on a vigorous defense. They pointed a finger at the lifestyle of the seven-year-old’s parents, Brenda and Damon Van Dam, who were forced to admit on the stand that they engaged in partner-swapping and group sex. The defense lawyers told jurors that the couple’s sex life brought them in contact with sleazy characters who were much more likely to harm Danielle then Westerfield, a neighbor with no felony record. The defense also told jurors that scientific evidence proved that Westerfield could not have dumped Danielle’s body by a remote roadside. Forensic entomologists testified that the insects in her decaying body indicated that her death occurred during a period for which Westerfield could account for his activities. Despite their efforts, physical evidence found in Westerfield’s home proved very damaging in court, and he was convicted of the murder and sentenced to death. After the trial was over, the San Diego Union-Tribune broke the story that Westerfield’s lawyers, Feldman and Boyce, tried to broker a deal before trial in which Westerfield would reveal the location of Danielle’s body in exchange for a guarantee that he would not face the death penalty but rather life without parole. Both sides were about to make the deal when volunteer searchers found Danielle’s body. In defending the attorneys, defense lawyers and former prosecutors pointed out that plea discussions are never admissible during trial and that Feldman and Boyce would have been accused of incompetence if they did not try to raise reasonable doubt in the case. A defense attorney’s job isn’t to decide whether their client committed the offense but to provide them with a vigorous defense and ensure that their client isn’t convicted unless the prosecution can prove its case beyond a reasonable doubt. And it’s impossible to make the prosecution meet its burden without aggressively challenging the evidence, even if the defender believes the client committed the crime.

Answers will vary but should include the ethical challenges facing a defense attorney. The role of defense counsel, attorney-client privilege and duty to client are paramount considerations in this response. In addition, answers should include the possible sanctions if the attorney fails to abide by the ethical rules.

Chapter 10

Defendants and Victims: Their Roles and Rights
CHAPTER OVERVIEW

This chapter will discuss the victim and the offender—two important figures in the court process—who sometimes take a back seat to coverage in news stories, academic studies, movies, and television. Real victims are affected by every criminal act. It would be wrong to suggest that crimes are only offenses committed against the state. The plight of victims has been largely ignored over the years. This chapter also discusses offenders. If it was not for the criminal act followed by an arrest, the whole justice process would never be set into motion. In this chapter, we examine protections afforded to defendants during the criminal trial process. Defendants do not sit on the sidelines or take on an

obscure role in the criminal process. Some of them commit heinous crimes and thus receive no shortage of press. Celebrities accused of crimes also garner plenty of publicity. But these are not the typical offenders—unknown persons accused of committing garden-variety offenses. Their dirty laundry is not of interest to most people. The crimes they commit rarely receive any press attention. The typical defendant is, in many respects, a nobody.
CHAPTER OBJECTIVES

1. Characterize typical criminal defendants.

2. Summarize defendants’ rights during the court process.

3. Characterize typical crime victims.

4. Describe victims’ involvement in the court process.
LECTURE OUTLINE
DEFENDANTS AND THE COURTS
Defendant Characteristics
· Who is the typical defendant?

· Overwhelming majority of crimes are committed by males

· Males are arrested at rates much higher than females, and male defendants far outnumber female defendants. This is especially true of murder, rape, and weapons offenses.

· Much more equality across the sexes for the crimes of fraud and forgery

· Two violent crimes committed more frequently by women than men are child abuse and infanticide

· For all offenses, there are more black than white defendants

· Offenses where there were more white than black defendants included other violent offenses, motor vehicle theft, and driving-related offenses. There are more black defendants than white defendants for crimes of violence.

· Most offenses are committed by people older than 40, yet specific crimes like robbery are committed mostly by young people.

Teaching Note: Discuss preconceived notions that students may have concerning defendants’ characteristics. Do they believe that just because they are arrested that they must be guilty of something? Do they know of someone who was wrongfully accused? Try to avoid personal testimonials.

CRIMINAL DEFENDANTS’ RIGHTS
Right to Counsel
· Three constitutional provisions govern the defendant’s right to counsel:

· The Sixth Amendment is the only part of the constitution that explicitly references a right to counsel

· The Supreme Court has over the years recognized that the right to counsel also extends beyond the Sixth Amendment to both the Fifth and Fourteenth Amendments

· Fourteenth Amendment Due Process

· Defendants were denied due process of law and the equal protection of the laws in contravention of the Fourteenth Amendment in the Powell case
Sixth Amendment and the Right to Counsel
· The Sixth Amendment to the U.S. Constitution states, in part, that “in all criminal prosecutions, the accused shall enjoy the right . . . to have the Assistance of Counsel for his defense”
· Gideon held that the Sixth Amendment right to counsel is so fundamental to a fair trial that due process requires that every state honor this important part of the Sixth Amendment, not just the federal government

· It limited its application to felony cases only and a few years later, in Argersinger v. Hamlin, the court extended the right to counsel to misdemeanor cases

· The current Sixth Amendment interpretation is that whenever there is a risk of confinement, whether currently or at some point down the line, the right to counsel attaches
Fifth Amendment and Self-Incrimination.
· The Supreme Court held in the case of Miranda v. Arizona that the prosecution may not use statements, whether exculpatory or inculpatory, stemming from custodial    interrogation of the defendant unless it demonstrates the use of procedural safeguards effective to secure the privilege against self-incrimination
· Miranda applies only during police–citizen encounters that amount to custodial interrogation

· Miranda requires that police officers make an affirmative and active effort to inform people of their Fifth Amendment rights; they cannot assume that the suspect is aware of his or her constitutional rights
Effective Assistance of Counsel.
· In general, defense representation must be effective for the Sixth Amendment to be satisfied

· Right to effective assistance only applies where the right to counsel applies

· Ineffective assistance claims can be filed against both retained and appointed counsel
When Is Counsel Effective?
· Defendant must show that counsel’s performance was deficient

· Requires showing that counsel made errors so serious that counsel was not functioning as the counsel guaranteed the defendant by the Sixth Amendment

· Defendant must show that the deficient performance prejudiced the defense

· These two prongs have come to be known as the performance prong and the prejudice prong

· If the defendant is to succeed in an argument that his or her Sixth Amendment right to counsel was violated, the defendant must prove that the attorney’s ineffectiveness    prejudiced the case

· This means that little mistakes probably won’t matter, but gross incompetence probably will
When Is Counsel Ineffective?
· Defendant must point to a specific error or set of errors, not the “overall performance” of his or her counsel

· If defense counsel makes a specific error and can offer no explanation for the error, then the defendant will have a good chance in succeeding with an ineffective assistance of counsel claim
Pro Se Defense.
· Accused individuals sometimes prefer to represent themselves

· Criminal defendants have a constitutional right to represent themselves at trial

· A defendant may only waive counsel if the waiver is competent and intelligent

· The record must show, or an allegation and evidence must show, that an accused was offered counsel but intelligently and understandingly rejected the offer

· In certain circumstances, though permitting waiver of counsel, the court can require that standby counsel be available to the defendant

· Standby counsel is simply an attorney who is standing by in order to assist the accused when necessary
Counsel of the Defendant’s Choice?
· The Sixth Amendment right to counsel does not guarantee the indigent defendant permission to choose counsel; counsel will be provided

· Usually, counsel will be a public defender. If an indigent can show good cause that the attorney appointed to represent him is not doing so adequately, another attorney can be appointed.

· If the defendant’s choice of an attorney poses serious conflict-of-interest problems, the defendant may be forced to hire another attorney

· If the defendant’s attorney is not qualified to practice law, then another attorney may be required

· Indigent defendants enjoy a constitutional right to an expert witness when the defendant’s sanity is at issue; however, the court limited its holding to provide for one and only one expert, and one who is state-employed.

· Experts in other fields besides psychiatry are generally not provided to indigent defendants

Right to Confrontation
Defendant’s Right to Be Present.
· The defendant has the right to be physically present and mentally competent

· The accused can only be present during “critical” proceedings and his or her physical presence can be voluntarily waived or forfeited by failing to appear or acting improperly

· Defendants enjoy the right to be present at their own trials but they must also be mentally competent

· Due process is violated when a defendant cannot understand what is happening to him in a criminal trial

· The test for competency is different from the insanity defense
Defendant’s Right to Live Testimony.
· The Sixth Amendment’s mention of confrontation includes the defendant’s right to live testimony. This means the defendant enjoys the right that witnesses physically appear in the courtroom to give their testimony.

· The defendant’s right to live testimony is subject to exceptions, such as when a witness is unavailable because he or she is dead, and other similar exceptions where witnesses are unavailable for other reasons, such as being in the hospital

· Death and unavailability are considered exceptions to the defendant’s right to live testimony.

· Exceptions to the hearsay rule seem to violate the defendant’s right to live testimony; however, the Supreme Court permits hearsay in limited circumstances
Defendant’s Right to Challenge Witness Testimony.
· The defendant’s ability to challenge witnesses is manifested when the witness physically appears in court before the defendant

· The court has held that the defendant can be limited in terms of the confrontation usually accomplished through questioning, specifically cross-examination that he or she can engage in

· The defense is given wide latitude in terms of its authority to cross-examine

· Courts and states cannot conceal the identity of witnesses testifying against the defense, nor can they bar cross examination simply because the defense is calling the witness it wishes to cross-examine

· The defendant’s right to cross-examine rarely is violated if the prosecution fails to produce documentation of witness’s out-of-court statements where they are not at all exculpatory
The “Dark Side” of Confrontation.
· Guaranteeing defendants the right to be present at trial could be prejudicial or harmful

· If the defendant is present but refuses to take the stand and testify, as is guaranteed by the Fifth Amendment, the Supreme Court has prohibited the prosecution from calling attention to the defendant’s refusal to testify and even required judges to advise jury members that no adverse inferences can be drawn from the defendant’s refusal to testify

· The defendant’s presence may also be prejudicial because by virtue of being in the courtroom the defendant may remind jurors about the crime

· Defendants who are dressed in prison attire are not viewed the same, in the eyes of a jury, as someone dressed in suit

· Mental incompetence represents a special challenge for all aspects of the justice system. Courts, in particular, are charged with assessing claims of mental incompetence in order to determine whether a particular defendant can understand the nature of the charges against him and whether he should be tried on those charges or perhaps sent to a mental health facility for treatment.

Right to Compulsory Process
· The defendant can use subpoenas to obtain witnesses, documents, and other objects that are helpful to his or her defense

· Traditional and fundamental standards of due process

The Defendant’s Marginal Role
· The defendant is at the center of the drama that makes up a criminal case

· He or she generally sits idly by while the process plays out

· Except in rare cases where defendants represent themselves, they are mostly at the mercy of their retained or appointed attorneys

· Since most defendants are undereducated, they often have considerable difficulty even understanding the events occurring before them

· Many defendants are distrustful of authority figures, even their own attorneys

VICTIMS AND THE COURTS
Victimization
· The National Crime Victimization Survey tells us a great deal about the characteristics of crime victims:

· Men are the most frequent victims of violent crime

· Crime is largely a male phenomenon

· The typical victim of violent crime is black or multiracial

· Most victimizations are concentrated in a person’s earlier years, while the peak periods are the teen years

· The most victimization-prone group ranges from 16 to 19 years of age
Victim–Offender Relationships.
· The media gives the unfortunate impression that most crimes are random acts of violence. Most crimes are not random. Violent crimes are the exception; property crime is far    more common.

· Rape/sexual assault victimizations usually involve acquaintances

· The majority of robberies occur between parties who do not know each other

· Many violent offenses involve strangers as well as a combination of relatives and well-known individuals

Victim Attitudes and Images
· Victims once played a prominent role in the court process until the prosecutor came along

· While certain advances have been made to get victims more involved, victims still have little direct involvement in the court process and very little effect on actual case outcomes, other than through the testimony given
Victim Attitudes Toward the Courts.
· Crime victims have repeatedly complained about the difficulties they face while participating in the court process. The problems they face run the gamut from difficulty finding the courthouse to dealing with long delays and problems securing services, if they   are even available.

· Criminal victimization leads to psychological problems in victims

· Victims are not always interested in attending the trials of those who victimized them, partly out of fear that the trial will open old wounds

· Mostly, victims just want to be involved in some capacity

· The right to participate in the process of justice, including the right to attend criminal proceedings and to be heard at various points in the criminal justice process, is    important to crime victims
Court Impressions of Victims.
· Victims do not always want to cooperate, especially apparent in the domestic violence context, where prosecutors have frequently been faced with the problem of a victim who refuses to testify against the abuser

· Some prosecutors have resorted to evidence-based prosecutions or no-drop prosecution policies where they proceed with or without victim cooperation

Teaching Note: Discuss the relationship between victims and defendants prior to a lecture on the next section regarding whether there is a general consensus that victims should always be permitted to be in the courtroom during the trial.
VICTIM INVOLVEMENT  
· Some have argued that victims need more involvement in the criminal process. There has been a significant push toward more victim involvement in recent years.

· Victims have called for everything from more involvement in the criminal process to financial assistance to help them recoup their losses

· Legislation has been passed to provide victims with certain rights, and there has also been  movement to alter the federal Constitution with an amendment concerning victims’ rights. The victims’ rights movement has been responsible for at least two major changes. One is assistance to victims and the emergence of victims’ rights.

    Victims’ Assistance
· Victims assistance was spearheaded by the 1984 Victims of Crime Act, which provided about $50 million each year for victim assistance programs

· By 1997, about 1/3 of all police departments and sheriff’s offices had a unit for providing victim assistance

· Prosecutors’ offices have also taken steps to reach out to victims, allowing them to receive updates on the status of criminal cases

· Shelters for victims of domestic violence are often maintained in communities and do not necessarily rely on government funding or involvement by police and/or prosecutors

· The 1984 Victims of Crime Act provided financial support or state and local governments to develop victim compensation programs

· Victim compensation programs should not be confused with restitution
Victims’ Rights.
· Giving victims voices

· Granting victims right to notification and participation in the criminal process

· Included as part of the Texas Code of Criminal Procedure

· Victims’ Bill of Rights, “Marsy’s Rights,” California Constitution, Article 1, Section 28 (b)

· Should there be a victims’ rights amendment?
Other Victim Remedies.
· Crime victims can still seek other remedies for their suffering. For example, they can sue for monetary damages. In the case of domestic violence and other violent crimes, they can seek restraining orders.
Censorship.
· An increasing number of courts across the country are prohibiting words such as rape, victim, homicide, drunk, murderer, and crime scene

· Intent is to afford the defendant the right to a fair trial

· Do not want the witnesses and officers of law enforcement talking as if it is a foregone conclusion

· It can make the prosecution’s case a little more difficult

LIST OF CHANGES/TRANSITION GUIDE

(No significant changes have been made to this chapter.)

ADDITIONAL ASSIGNMENTS AND CLASS ACTIVITIES

Mock Trial

Activities and Procedures.
1. The defense side should prepare the defendant for his or her role in the trial. With the information provided by the prosecution, strategy should be prepared to permit the defendant to testify or not testify in his or her own defense. Because trial can change, both alternatives should be prepared.

2. The prosecution side should prepare their case with the defendant testifying or not testifying. The defense does not have to disclose this decision to the prosecution in advance of trial.

3. The prosecution side should have witness statements from the victim (if alive) and prepare the witnesses(s) for testifying.

4. Defense should prepare strategy as to how to handle a victim as a witness.

Additional References and Resources.
Cutler, B. R., Penrod, S. D., and Dexter, H. R. (1990). Mistaken Identification: The

Eyewitness, Psychology, and Law. New York: Cambridge University Press.

Pallone, N. and Hennessy, J. (1999). Blacks and Whites as Victims and Offenders

in Aggressive Crime in the U. S.: Myths and Realities. Journal of Offender

Rehabilitation, 30(1–2), 1–33.

Tonry, M. (1995). Malign Neglect: Race, Crime and Punishment in America. New

York: Oxford University Press.

Walker, S., Spohn, C., and DeLone, M. (2000). The Color of Justice (2nd ed.).

Belmont, CA: Wadsworth/Thomson Learning.
SUGGESTED ANSWERS TO END-OF-CHAPTER ASSIGNMENTS

Review Questions

1. What social characteristics do many criminal defendants who come before American courts share? Is there a typical defendant?
Most crimes are committed by males, especially when looking at murder, rape, and weapon offenses. There are more black defendants than white defendants, except for forgery crimes, driving-related crimes, and certain property crimes. Most crimes are committed by young people.

2.  What rights do criminal defendants have in American courts?
Criminal defendants have the right to effective counsel, the right to not self-incriminate, the right to due process, the right to a pro se defense, the right to confrontation (right to be present, to hear live testimony, right to challenge a witness), and the right to compulsory process.

3.  What role do victims play in the courtroom and in the justice process as a whole?

Victims’ roles have been on the rise since 1970s and there is now assistance for victims and victims’ rights. Assistance can be monetary or take the form of shelters and access to court information. Victims have a voice in the court proceedings, and victim notification and participation in the proceedings are other changes that have recently occurred.
What Will You Do?

You are a victims’ advocate and work out of the district attorney’s office. At the moment, you are working on a case in which a woman was stalked by a man for five months before he was finally arrested for violating a restraining order that she was successful in having issued against him. Both you and the victim believe that the man is potentially very dangerous and that she is quite fortunate in having escaped physical harm. Moreover, you have reason to think that the man is a repeat offender and that he has stalked a number of other women in the past. Unfortunately, however, none of this can be taken into consideration by the judge before whom the stalker is about to appear for sentencing. That’s because the offender has chosen to plead guilty in the current case, and other allegations against him remain unproven. You’re afraid that the man will receive a mere slap on the wrist and be given only a short probationary sentence. You realize, however, that an opportunity exists to increase the likelihood of prison time for the offender—but it involves convincing the victim with whom you are working to provide an in-court statement prior to sentencing, telling of the highly negative effects that the stalking experience has had on her. Your state allows each victim a chance to be heard in open court prior to a sentence being imposed on the victimizer. You have come to believe that your job in this case is to convince the victim to make just such a statement in the hope that it will lead the judge to impose an active prison sentence on the offender. When you suggest this to the victim, however, she is immediately reluctant to cooperate. For one thing, she says, she’s shy and doesn’t speak well in public; for another, she’s afraid that the perpetrator might receive probation no matter what she says and that he might come after her seeking revenge. When you question her about how the stalking experience has impacted her life, she quickly admits that it has shaken her to the core and that she no longer feels safe in any environment. Knowing that the man is probably a serial stalker, she agrees with you that he should be locked up in order to prevent him from harassing and harming other women. She tells you that she will make an in-court statement if you can guarantee her safety after the sentencing hearing concludes. What will you do?

Answers will vary; however, it is important in the response to discuss the role of victims in the court process and that specifically the prosecutor represents the state and is not the victim’s attorney, thus the need for a victim advocate. The answer should also include the fact that no one in the system can guaranteed the victim’s safety regardless of her testimony. The response should also discuss victims’ rights organizations and how a victim can avail themselves of these rights. Lastly, the victim should be told that she can deliver a written statement and not actually appear in court. In this response, the answer will distinguish between the defendant’s rights to confrontation during the trial and is not the same in sentencing.

Chapter 11

Pretrial Procedures
CHAPTER OVERVIEW

This chapter will discuss the arrest process, as it is one of the most important steps in the criminal justice system. The arrest process is the gateway to the entire system,  determining who will be formally charged and who will escape the justice process. It will also focus on what occurs after the arrest, how probable cause is determined, the constitutional protections, detention, interrogations, contraband searches, and a view of the psychological trauma a suspect may be subjected to during an arrest. Lastly, a review of the Supreme Court decisions regarding arrestees’ legal rights will be discussed.

CHAPTER OBJECTIVES
1. Summarize the arrest procedure, including the probable cause requirement.

2. Explain the exclusionary rule, its exceptions, and extensions.

3. Describe the booking process and the initial appearance of suspects.

4. Summarize the various types of pretrial release, including bail.

5. Describe the mechanisms for charging the offender.

6. Summarize the purpose of arraignment and the different defendant pleas.

7. Describe the discovery process and the types of discovery.
LECTURE OUTLINE
ARREST AND PROBABLE CAUSE
· Key requirement for an arrest is that it be based on probable cause.

· Probable cause has been defined by the Supreme Court as more than bare suspicion; it exists when “the facts and circumstances within the officers’ knowledge and of which they have reasonably trustworthy information are sufficient to warrant a prudent man in believing that the suspect had committed or was committing an offense”

· The true measure of probable cause lies somewhere below absolute certainty and proof beyond a reasonable doubt

· Probable cause is important because, without it, an arrest or search will be considered deficient

· A deficient arrest or search can result in evidence and/or a clearly guilty criminal going free

· Factors used to distinguish between a stop and an arrest:

· Purpose

· Manner

· Location

· Duration

Teaching Note: The movie Basic Instinct has some great interrogation scenes that can be viewed and discussed in class.

EXCLUSIONARY RULE
· The requirement that evidence obtained in violation of the Constitution during an illegal arrest, search, or other process cannot be used in a criminal trial

Arguments for and against the Exclusionary Rule
· Exclusionary rule debate centers on three important issues:

· Whether the rule deters police misconduct

· Whether the rule imposes unnecessary costs on society

· Whether alternative remedies are effective and should be pursued

· Does the exclusionary rule deter police misconduct?

· Critics argue that the exclusionary rule does not deter police misconduct

· Critics claim that most constitutional rights violations are unintentional and that such mistakes are “undeterrable”

· Police officers who act in bad faith will commit perjury to mask a constitutional rights violation

· Supporters state that the rule is not intended to deter individual officers but that it is intended to have a broader, systemic deterrent effect

· Does the exclusionary rule have high costs?

· Critics believe that the exclusionary rule requires omitting some of the most reliable forms of evidence

· It allows guilty people to go free, while at the same time increasing the public’s cynicism about the effectiveness of the justice system

· Critics believe that the exclusionary rule is too restrictive, limiting police discretion and penalizing even a relatively trivial violation by police officers, possibly resulting in    exclusion of significant evidence

· Supporters of the exclusionary rule do not believe the costs outweigh the benefits

· Are alternative remedies available?

· Civil litigation

· Prosecution

· Internal discipline

Teaching Note: The cases previously reviewed in this chapter should be very carefully and meticulously discussed, as they have specific rulings which impact the method in which law enforcement handle searches and seizures today. Seek the feedback from all students, especially those who are interested in a career in law enforcement.

Exceptions to the Exclusionary Rule
Good-Faith Exception.
· When police officers make an honest and good-faith mistake during the course of certain searches or seizures, any subsequently obtained evidence may be considered admissible

· Four restrictions make it clear that good faith is a narrowly-drawn exception to the exclusionary rule
Impeachment Exception.
· If the prosecution seeks to use such evidence for the purpose of attacking the credibility of a witness, then it will be considered admissible for that purpose

Extensions of the Exclusionary Rule
The Fruit of the Poisonous Tree Doctrine.
· The exclusionary rule applies not only to evidence obtained as a direct result of a constitutional rights violation, but also to evidence indirectly derived from the constitutional rights violation

· Resembles a “but for” test, where courts have to ask, “but for the unconstitutional police conduct, would the evidence have been obtained regardless?” If the answer is no, then the evidence will be excluded. If the answer is yes, then the issue becomes more complicated.

· The court created the independent source exception: Had the witness testimony been offered totally independently of the illegal search, it would have been admissible

· The inevitable discovery exception means if evidence would be found regardless of unconstitutional police conduct, then it will be admissible

INITIAL APPEARANCE
· After an arrest, with or without a warrant, the arrestee will be booked at the arresting officer’s police station

· Booking consists of recording the identity of the arrestee, the time of the arrest, the offense involved, and other relevant information

· The initial appearance is designed to serve a number of purposes:

· In misdemeanor cases, such as a minor in possession, trial may take place at this stage. In more serious cases, the accused will be advised why he or she is being detained, of his or her protection against self-incrimination, and of his or her right to appointed counsel if need be.

· The judge may also set bail at the initial appearance, but bail determinations often require a separate hearing

· The initial appearance is usually swift and subject to few procedural constraints

· The purpose of the probable cause hearing is to determine whether there is probable cause to keep a person detained. Sometimes the probable cause hearing is folded into the initial appearance.

PRETRIAL RELEASE HEARING
· If the arrestee does not pose a significant risk of flight and has been arrested for a relatively minor offense, they are eligible for pretrial release

· Conversely, if the arrestee is likely to fail to appear in later proceedings, he or she will probably be jailed pending additional court proceedings

· The Eighth Amendment means that bail must be reasonable, but it does not mean that that everyone enjoys a constitutional right to bail. For example, bail is almost always denied in capital cases.

Pretrial Release Hearing
· The Constitution does not specify whether bail should be set in a separate hearing

· It is also not clear, assuming a bail hearing is required, whether a more adversarial proceeding is necessary

Mechanisms for Release (or Continued Detention)
Bail.
· Bail has been defined as the method to effect the release of an accused person from custody, in return for a promise that he or she will appear at a place and time specified and submit to the jurisdiction and judgment of the court, guaranteed by a pledge to pay to the court a specified sum of money or property if the person does not appear

· Own recognizance bail

· Unsecured bond or signature

· Secured bail

· Cash only
Preventive Detention.
· Congress passed the Federal Bail Reform Act of 1984, which authorized judges to revoke pretrial release for firearm possession, failure to comply with curfew, or failure to comply with other conditions of release

· Permits pretrial detention for more than ten days with certain individuals

· For a detention of this nature to conform to Fourth and Eighth Amendment restrictions, a hearing must be held to determine whether the case involves a serious risk that the person will flee or a serious risk that the person will obstruct or attempt to obstruct justice, or threaten, injure, or intimidate a prospective witness or jury

Teaching Note: Students sometimes rely upon social media and television to form some opinions about the court system. Discuss some reality shows that involve bail and bonds, such as The Bounty Hunter, to ascertain if students understand the difference between fact and fiction. Many can be retrieved from YouTube.

Bail Decision
· The constitution does not guarantee the right to bail

· Three factors are typically considered: 

· Flight risk: a delicate balance needs to be struck in ensuring the  accused’s appearance at trial – set at an amount designed to minimize the risk of flight, but not so in excess that the  accused cannot reasonably afford to pay it, either by cash or bond

· Some defendants are particularly dangerous individuals; courts sometimes see fit to either deny bail or set the amount relatively high because of perceived dangerousness

· Courts often take into account the accused’s financial status in making a bail decision

CHARGING OF THE OFFENDER
Charging in Grand Jury Jurisdictions
· At its creation in 1791, the framers of the Fifth Amendment favored grand jury indictments for fear that the prosecutor, a representative of government, could become too powerful in terms of making charging decisions

· The grand jury has now become highly dependent on the actions of the prosecutor

· In some states the grand jury functions independently of the prosecutor
Grand Jury Composition.
· The grand jury is a body of persons who have been selected according to law and sworn to hear the evidence against accused persons and determine whether there is sufficient evidence to bring those persons to trial, to investigate criminal activity generally, and to investigate the conduct of public agencies and officials

· People are selected for grand juries in the same way people are selected for ordinary trial juries in that they are subpoenaed

· In some states, grand jury members are selected from a list of eligible voters. In others, they are selected from a list of licensed drivers. Other states select grand jury members from a list of tax returns, telephone directories, and other such lists.

· Most people do not get the opportunity to serve on a grand jury because, compared to ordinary juries, they are not convened that frequently
Grand Jury Proceedings.
· Intensely secretive

· Can be shared with the defense when the defendant makes a showing that grounds may exist for a motion to dismiss the indictment because of matters occurring before the grand jury

· Disclosure is exceedingly rare

· Generally limited to situations where there is evidence of prosecutorial misconduct occurring before the grand jury proceedings commenced

· Significant investigative authority

· Can extend grants of immunity to witnesses in exchange for their testimony
Grand Jury Indictment.
· Formal written accusation submitted to the court by a grand jury, alleging that a specified person(s) has committed a specified offense(s), usually a felony. This is also known as a true bill.

· Summarizes the facts about the case in question, discusses the proof in the government’s possession, and names specific penal code provisions that have been violated

· Indictments are sometimes sealed, meaning that the prosecutor will not alert the defendant of the charges

Preliminary Hearing
· In lieu of an indictment, prosecutors may opt to charge by information. If the prosecutor charges via information, a preliminary hearing may be necessary.

· The proceeding before a judicial officer in which three matters must be decided: whether a crime was committed, whether the crime occurred within the territorial jurisdiction of the court, and whether there are reasonable grounds to believe that the defendant committed the crime

· The Constitution does not require a preliminary hearing

· It is up to the states to determine if such a hearing is warranted

· If a prosecutor proceeds by information, then the defendant will usually be entitled to a preliminary hearing before the charges are filed

· Accused individuals can and often do waive their preliminary hearings
Probable Cause Requirement.
· Prosecutor has the burden of proving that the case be bound over to a grand jury or go to trial

· Probable cause hearings dwell on the justification to arrest

· The preliminary hearing dwells on whether probable cause exists to proceed with a trial

· Prosecutor needs to convince the judge that there is enough evidence to proceed with a trial

· There must be enough evidence to proceed such that the judge or jury has to contemplate whose case is more convincing
Procedural Issues.
· Preliminary hearings are adversarial in nature

· State must provide counsel if the accused is indigent

· Supreme Court has held that there is no constitutional right to cross-examine at the preliminary hearing

Double Jeopardy
· Designed to ensure that a person who has been convicted or acquitted of a crime is not tried or punished for the same offense twice

· Does not apply in separate sovereigns, such as state and federal governments

· Charging someone for the same offense at both the federal and state levels do not violate double jeopardy
Blockburger Rule.
· An offense is considered the same offense if two separate statutes contain elements A, B, and C

· If one crime contains elements A, B, and C, and the other has elements A and B, both are considered the same offense because each statute does not require proof of a fact that the other does not

ARRAIGNMENT
· The purpose of arraignment is to formally notify the defendant of the charge lodged against him or her

· At arraignment, the defendant enters one of three pleas:

· Plea of guilty is an admission by the defendant of every allegation in the indictment or information

· A plea of not guilty is where the defendant formally contends that he or she did not commit the crime in question

· A plea of nolo contendere means “I do not desire to contest the action.” A plea of nolo contendere resembles a guilty plea but is different in the sense that it may not be used against the defendant in any later civil litigation arising from the acts that gave rise to    the criminal charges.

DISCOVERY
· Process whereby both parties to a case learn of the evidence that the opposition will present

· Discovery ends where strategy begins. That is, while both sides are given great latitude in terms of learning what evidence the opposition intends to use, and strategy does not need to be shared

· Work product is off-limits and not part of the discovery process

Forms of Discovery
Discovery by the Defense.
· Discovery should benefit the defense more than the prosecution

· Generally, the prosecution has the most information of both parties because it has to prove beyond a reasonable doubt that the defendant committed the crime

· The defense, by contrast, only needs to raise reasonable doubt in the minds of the jurors

· The Supreme Court has held that the prosecution must provide the defense with a list of witnesses who will testify in rebuttal to the defendant’s alibi or defense
Discovery by the Prosecution.
· Discovery by the prosecution is relatively limited because of the constitutional rights enjoyed by criminal defendants

· Defense cannot be compelled to provide the prosecution with incriminating information, particularly in the form of statements and admissions

· If the defense intends to argue that the defendant is not guilty by reason of insanity, then the prosecutor needs to be notified in advance of this intention

· If the defense intends to argue that the defendant acted in self-defense, then the prosecution should be notified

· One item concerning witnesses that the defense is not required to share with the prosecutor is whether the defendant will testify
Nonreciprocal Discovery.
· With few exceptions, discovery is a two-way-street; the defense must supply the prosecution with certain information, and vice-versa

· There are some circumstances where the prosecution is required to supply information to the defense, but not vice-versa

· If the prosecution obtains evidence suggesting that the defendant is not guilty, it needs to inform the defense of this fact either before or well into the trial

· As for preserving evidence, the prosecution cannot destroy exculpatory evidence in an effort to gain a conviction

· The police must also preserve evidence
Expungement.
· The legal process by which a person who has been arrested for or convicted of a crime may petition the court to have the record destroyed or sealed

· The person may henceforth deny any prior contact with the justice system, and may hold him- or herself forth as being a criminally “clean” individual

· This was developed to protect people accused of crimes but not convicted, and to increase employment and other opportunities for those with only minor criminal involvement

· The expungement of juvenile records has often been seen as a special case under the theory that early missteps should not be allowed to color the course of one’s entire life

· Some see expungement as fundamentally unfair because it removes public access to factual records pertaining to criminal activity

LIST OF CHANGES/TRANSITION GUIDE

· The introduction has been updated to include a summary of the case of Dzhokbar Tsamaev, the surviving Boston Marathon bomber, and its relevance to pretrial rights.

· The criminal justice chart demonstrating relationship between the police, courts, and corrections has been updated.

· A new “Lasting Impact” has been added on Mapp v. Ohio (1961).

· A summary of empirical research on the exclusionary rule has been added.

· “Courts in the News” boxes have been added on the exclusionary rule and bounty hunters. 

· All statistics have  been updated.
ADDITIONAL ASSIGNMENTS AND CLASS ACTIVITIES
Mock Trial
Overview.

A mock trial is a valuable learning experience in many ways. It may be used to help students learn about:

1. Specific areas of law

2. Courtroom procedures

3. Roles of courtroom personnel

Through participation in mock trials and analysis of the activity, students gain an insider’s perspective on courtroom procedures.

Purpose.
While learning the details of trial process and procedures, students develop a number of critical skills that are universally necessary:

1. Critical analysis of problems

2. Knowledge of the rules of evidence

Resources and Materials.
Mock trial case

Police report

Victim statement (if alive)

Activities and Procedures.

1. Prosecution side should ensure that police report accurately describes arrest and subsequent defendant’s court appearance.

2. After reading this chapter, prosecution side should ensure that they have complied with all rules of discovery.

3. Defense should make certain that the defendant’s rights were fully complied with during the arrest procedure according to the police report supplied to them by the prosecution.

4. Defense should notify prosecution in writing of any discrepancies with the arrest procedures or with receipt of discovery.

Additional References and Resources.
Cardoza, B. N. (1921). The Nature of the Judicial Process. New Haven, CT: Yale

University Press.

Cook, J. (2002). Discretionary Warrantless Searches and Seizures and the Fourth

Amendment: A Need for Clearer Guidelines. South Carolina Law Review, 641–659.

Reiss, A., Jr. (1978). Discretionary Justice in the United States. In B. Atkins and M.

Pogrebin (Eds.), The Invisible Justice System: Discretion and the Law (pp. 41–58). Cincinnati, OH: Anderson.

Schoenfeld, M. (2001). Constitutional Amnesia: Judicial Validation of Probable Cause

for Arresting the Wrong Person on a Facially Valid Warrant. Washington University Law Quarterly, 79, pp. 1227–1257.

SUGGESTED ANSWERS TO END-OF-CHAPTER ASSIGNMENTS
Review Questions
1. What constitutes a lawful arrest? What legal issues surround the arrest process?
Probable cause is needed prior to arrest. Arrest is the gateway into the criminal justice system. Arrest includes loss of freedom and can include search for contraband and interrogation.

Probable cause exists when the facts and circumstances within the officers’ knowledge and of which they have reasonably trustworthy information are sufficient to warrant prudent man in believing that the suspect had committed or was committing an offense.

2. What’s the purpose of an initial court appearance? What takes place during the initial appearance?
The initial court appearance is usually conducted in front of a magistrate and assesses the defendant’s arrest. The defendant will be informed for the reasons why they are detained, advised of their self-incrimination protections, and the right to counsel.  Bail may also be addressed at this stage.

3.  What’s the purpose of pretrial release? What mechanisms are available to effect release?
Pretrial releases are for the accused that don’t pose a significant flight risk or for those that may have committed a relatively minor offense. This allows the accused to not be detained during the court proceedings.

Bail is a pledge by the accused to appear at court proceedings and in response the accused will pay a sum of money or property if they do not appear. If the defendant can’t afford to post bail they may use a bail bondsman who will post the bail for the defendant for an additional fee.

Release on recognizance is an unsecured pretrial release of an accused person with the assumption that he or she will show up for subsequently scheduled court hearings.

4. What is the purpose of a grand jury? How does indictment by a grand jury differ from charging by a prosecutor?
Grand juries are a body of persons who have been selected according to the law to determine whether there is sufficient evidence to bring a person to trial. They have significant investigatory authority, but most states their role is closely tied to the work of the prosecutor. They use an indictment as a charging document. The concept of a grand jury was addressed in the Fifth Amendment.

The prosecutor, if not using a grand jury, completes all of the investigative work on their own. They decide if they can prove all the elements of the charge and specifically what to charge the individual with.  Once the decision to charge is made the prosecutor files the charges in an information, as opposed to an indictment.

5. What is the purpose of arraignment? What are the various types of pleas available to defendants at arraignment?
Once a person is formally charged the defendant is formally notified of the charges and enters a guilty, not guilty, or nolo contendere plea. This occurs at the arraignment.

A plea of guilty is an admission by the defendant of every allegation in the indictment or information. A guilty plea might be part of a plea bargain.

If the defendant pleads not guilty they are contending that they did not commit the crime in question. 

A plea of nolo contendere means the defendant doesn’t contest the charges but it may not used against the defendant in any civil litigation.

6. What is discovery? To what extent is discovery helpful? To what extent is it a hindrance?
Discovery is the process whereby both parties to a case learn of the evidence that the opposition will present. Prosecution must provide the defendant any written statements, documents, and the defendant’s prior criminal record. Strategy is not considered discovery. Prosecution has the burden of proof beyond reasonable doubt, while the defense only has to show reasonable doubt.

The defense is not required to share whether or not the defendant will testify, but the prosecution must provide a list of witnesses to the defense. Discovery by the prosecution is limited due to the defendant’s rights. Evidence must not be destroyed and evidence that alludes that the defendant is not guilty needs to be shared with the defendant.

What Will You Do?
You are a rookie police officer and have just made your first arrest. The police academy taught you many things: how to handle violent confrontations, how to be skilled at interpersonal communications, how to write reports, how to effectively use hand-to-hand tactics, how to use firearms safely, how to make an arrest, how to question suspects, and how to properly respond to numerous ethical issues. The arrest happened a few days ago when you and your partner were called to respond to the scene of a reported domestic violence incident. When you arrived, you found the apartment door open and a middle-aged man and woman yelling at each other. The man had his hand on her wrist and was twisting the woman’s arm. She was vigorously hitting him with a big Yellow Pages phone book. You attempted to quickly gain control of the situation and forcefully removed the man’s hand from the woman’s wrist. What surprised you the most, however, was the woman’s reaction. Instead of continuing to hurl verbal abuse at the man, whom you soon learned was her husband, she started flailing away at you with the phone book, yelling for you to turn her husband loose. Your partner moved in and made the woman retreat to a corner, where he told her to sit in a chair. As she had the beginnings of a black eye as well as welts and bruises on her arms, you decided that it would be best to arrest the man in order to remove him from the home to ensure the woman’s safety. The smell of liquor on the man’s breath and his slurred speech quickly told you that he was intoxicated, but you knew from your training that it would be necessary for you to read

him his Miranda rights before you asked him to admit his guilt. You had been given a number of Miranda warning cards when you were in the academy, and you pulled one from your shirt pocket and dutifully began reading the suspect his rights. Unfortunately, in the midst of your recitation, the man lurched forward. You weren’t sure if he was trying to get away or if he had merely lost his balance as a result of being intoxicated. As you moved to restrain him, you dropped the Miranda warning card from which you had been reading. Feeling that you knew the warnings by heart and knowing that you wanted to put this incident behind you as quickly as you could, you continued to recite the Miranda warnings from memory. When you finished, you asked the man a few questions. He essentially admitted to assaulting his wife, so you arrested him on the charge of battery. In your notebook, you duly noted the man’s responses to your questions and jotted down that he had admitted his guilt. You thought yourself pretty clever when you got the man to affix his initials to your notebook page after you read it to him. Since that night, things have quickly become more complicated. Today, you find yourself seated on the witness stand in a special domestic-violence court. The court sees many cases like the one in which you made an arrest, and it likes to process them quickly. You have been told by other officers that one of the things the public defender will likely ask you during your testimony is whether you read the defendant his Miranda rights—with an emphasis on the word read. Those officers reminded you (as you had been taught at the academy) that reading those rights is considered essential in being sure that the suspect has been  properly advised. A recitation of the Miranda rights from memory could be regarded by the judge as insufficient for purposes of advisement. If that happened, of course, the suspect’s admission of guilt—which you have already related to the court—could be thrown out. You’re pretty sure that no one but you (probably not even your partner) knows that the Miranda warning card from which you were reading fell to the floor and that you didn’t live up to your academy training by failing to retrieve it. When the prosecutor asks you if you read the defendant his rights, what will you say?
The answer should be truthful, which is an asset that should be taught in the training academy. Just because no one else knew the truth does not give the officer the right to lie, thereby committing an ethical violation. Students should also address the issue of interrogating a suspect who appears to be intoxicated, as the confession should be suppressed in a normal court proceeding. Students should include in their response that the Miranda warning should be read directly from the card, which is why they are distributed and carried by officers. Throughout this response students should address ethical considerations.

Chapter 12

Plea Bargaining and Guilty Pleas

CHAPTER OVERVIEW 
This chapter will focus on the discussion that an overwhelming majority (90% by some estimates) of criminal convictions in the United States results from guilty pleas rather than trials. These guilty pleas are usually the result of some “bargaining” between the defense attorney and the prosecutor. Both parties stand to gain something from a guilty plea; the prosecutor obtains a conviction and the defense attorney usually succeeds in getting a lesser conviction for his or her client.

Plea bargaining is not the only way to arrive at a guilty plea. This chapter will review the fact that many defendants plead guilty to the charges even when no bargaining takes place. The bulk of this chapter focuses on plea bargaining; however, the section entitled “Elements of a Valid Guilty Plea” is especially important for both types of guilty pleas—those following bargaining and those that don’t.

CHAPTER OBJECTIVES
1. Summarize the history and development of plea bargaining.

2. Explain the plea bargaining process.

3. Describe the elements of guilty pleas and how guilty pleas are contested.
LECTURE OUTLINE 

PLEA BARGAINING
Definition of Plea Bargaining
· The process whereby the accused and the prosecutor in a criminal case work out a mutually satisfactory disposition of the case subject to court approval

· Usually involves the defendant’s pleading guilty to a lesser offense or to only or some of the counts of a multi-count indictment in return for a lighter sentence than the possible for the graver charge.

· Charge bargaining refers to the prosecutor’s ability to negotiate with the defendant in terms of the charges that could be filed

· Sentence bargaining occurs when a defendant agrees to plead guilty in exchange for a less serious sentence

· The plea bargaining process is mostly carried on between the defense and the prosecution with little judicial review

History and Rise of Plea Bargaining
· Some degree of plea bargaining took place in the early 1800s

· Plea bargaining became even more common in the early to mid-1900s

· As the American legal system began to mature and lawyers entered the fray, trials slowed down and guilty plea rates increased out of necessity

Teaching Note: This would be an excellent time to introduce your students to a recent plea bargaining case, such as that of Ariel Castro, who was the defendant who held three women hostage for over 10 years. A clip is available on YouTube.

Arguments for and against Plea Bargaining
· Despite certain drawbacks, plea bargaining benefits all members of the courtroom workgroup—the judge, the prosecutor, the defense attorney, and the defendant

· In some situations, such as in highly celebrated cases, the costs of plea bargaining may outweigh the benefits
Benefits.
· Plea bargaining benefits the prosecution because it provides him or her with an increased ability to dispose of a busy caseload

· Defense attorneys also benefit from plea bargaining. Public defenders, the most common type of counsel in criminal trials, face resource constraints similar to those of prosecutors.

· Plea bargaining benefits them by allowing quick disposition of cases. It allows them to focus on cases that they perceive as being more worthy of trial.

· Bargaining also benefits privately-retained counsel because it speeds up the process, which translates into more money for less work

· The defendant may also benefit because bargaining gives them the opportunity to receive a favorable sentencing outcome

· The court benefits from plea bargaining because the prompt disposition of cases saves on judicial resources

· Victims may benefit from plea bargaining:

· A quickly reached plea bargain may give the victim the satisfaction of having the case closed quickly

· They may not want to testify or risk the possibility that the prosecution will not succeed in obtaining a conviction
Costs.
· Criminal defendants lose their chance at an acquittal, and sometimes important rights, including the right to a trial by jury

· In an effort to secure a conviction, the prosecutor will start with the most serious charge and work down from there. That is, prosecutors may overcharge as a first step in the bargaining process.

· There is concern that defendants will be encouraged to plead guilty to an offense that is more serious than that which they would be convicted of at trial

· Some claim that the practice actually contributes to inefficiency in the justice process

· Criticisms of plea bargaining is that it undermines the integrity of the criminal justice system

· May undermine the criminal process in that it effectively decides the defendant’s guilt without a trial, an exhaustive investigation, or the presentation of evidence and witness testimony

· Critics argue that the practice allows criminals to get away with their crimes, or at least get lenient sentences

· Critics claim that reduced sentences may reduce the deterrent effect of harsh punishment. In both cases, plea bargaining may give off the impression that defendants can negotiate their way out of being adequately punished for their crimes

Teaching Note: Make sure you emphasize the role of all attorneys in the plea bargaining process before discussing restrictions.
Attempts to Restrict Plea Bargaining
· Concerns over plea bargaining even led some jurisdictions to abandon the practice

· Several other jurisdictions have experimented with restricting the practice of plea bargaining

· Methods of restricting plea bargaining have ranged from outright bans to bans on certain types of crimes

· Another approach is the jury waiver, which gives defendants the opportunity to engage in plea negotiations in exchange for giving up their right to a jury trial

Supreme Court’s View on Plea Bargaining
· Has sanctioned plea bargaining

· Called plea bargaining an essential component of the administration of justice

Plea-Bargaining Process
· There are several different offers the prosecutor can make in effort to secure a guilty plea. The most straightforward and common is to reduce the charge against the defendant. Other alternatives include dismissal of other pending charges, a promise to recommend a particular sentence, or a promise not to contest a point made by the defense.

· Assuming what is offered by the prosecution is acceptable to the defendant, he or she can make one of two pleas: guilty or nolo contendere. Both pleas are effectively the same.
Constitutional Rights during Plea Bargaining.
· Plea bargaining is a method of circumventing criminal trial

· The Sixth Amendment right to counsel applies during plea bargaining because charges have already been filed before bargaining commences

· Defendants enjoy the right to be informed of exculpatory evidence in the possession of the prosecution

· While defendants enjoy a right to be present at their own trial, this right does not apply in the context of plea bargaining
Acceptable Inducements.
· The Constitution places few restrictions on offers the prosecution may make during the bargaining process

· Guilty pleas resulting from inducements from the prosecution, like confessions in police interrogation rooms, cannot be involuntary

· The prosecutor cannot coerce a guilty plea

· The prosecution may offer a charge or sentencing concession in exchange for the defendant agreeing not to appeal or claim that some constitutional right has been violated

· A prosecutor’s offer during plea bargaining of adverse or lenient treatment for some person other than the accused might pose a greater danger of inducing a false guilty    plea by skewing the assessment of the risks a defendant must consider

· If the prosecutor flagrantly deceives the accused or fabricates evidence and/or starts rumors concerning the accused’s level of involvement in the offense, resulting guilty pleas will be deemed unconstitutional
Questionable Inducements.
· Ad hoc plea bargaining refers to some strange concessions defendants agree to make as part of the prosecutor’s decision to secure a guilty plea

· May involve neither a plea nor a sentence

· Judges can even get involved in ad hoc plea bargaining
Judicial and Statutory Inducements.
· Statutory inducements refer to laws that provide lenient sentences in exchange for guilty pleas

· Judicial inducements include actions by judges that influence the bargaining process

Teaching Note: Please clarify that students have sufficient knowledge of the elements of the plea bargain prior to moving on to this next step after the plea bargain.
Steps Following A Plea Agreement
· The court, the prosecutor, and the defense attorneys must perform certain functions

· The court must approve, the prosecutor must follow through, and the defense attorney should inform his or her client of the consequences of entering into a plea agreement
Court Approval.
· The court is not directly bound by a plea agreement

· The federal courts permit a plea only after due consideration of the views of the parties and the interest of the public in the effective administration of justice

· If a plea agreement poses significant risk to the public, then the court has the discretion to deny it
The Prosecutor’s Responsibility.
· If the court accepts a plea bargain (whether it is a charge or sentence reduction), then it is the prosecutor’s turn to fulfill his or her end of the bargain

· Conversely, the prosecutor is not bound by the plea bargain prior to the point at which it is accepted by the court

· Prosecutors have a considerable amount of latitude with regard to fulfilling a plea bargain before it is accepted by the court

· After the court accepts the bargain, the prosecution is generally bound to carry out its promises
Effects on the Defendant.
· Defendants who accept offers to plead guilty often face consequences besides a reduced sentence or charge

· Defendants can sometimes preserve certain rights following plea agreements. These types of arrangements are known as conditional guilty pleas.

Factors Affecting Plea Agreements
· If the physical evidence is limited and/or witnesses are weak, a prosecutor will be more inclined to offer a negotiated plea

· The seriousness of the offense dictates whether the prosecutor will offer a reduced charge or recommend a lenient sentence

· The defendant’s prior record is important, as those with extensive criminal histories will be less likely to benefit from plea agreements

· Several extralegal factors that influence bargaining include age, sex, attitudes, marital status, and employment

Teaching Note: Before moving on to guilty pleas, students should have a firm foundation of the fundamental elements of the plea bargaining process and the actors involved in the process such as the defendant, defense attorney, prosecuting attorney and the judge.

GUILTY PLEAS
· Plea bargaining always precedes a guilty plea to a lesser offense, but a guilty plea need not be preceded by plea bargaining

Elements of a Valid Guilty Plea
· If the prosecutor offers an acceptable inducement to the defendant, and assuming the defendant agrees to plead guilty in exchange for leniency, the judge still must determine that the defendant understands the plea

· The plea must be intelligent and understood, voluntary, and based in fact. The judge usually questions the defendant as to each of these elements.
Intelligence and Understanding.
· For a plea to be intelligent, it must conform to specific requirements. The defendant must understand:

· The nature of the charge or charges for which he or she is accused

· The possible sentence or sentences associated with the charges

· The rights he or she may waive if a guilty plea is entered

· The Federal Rules of Criminal Procedure require that the defendant understand the consequences of the plea

· Constitutional rights typically waived through plea bargaining are the right to trial by jury, the privilege against self-incrimination, and the right to confront adverse witnesses

· Defendant must be clearly informed of constitutional rights that are waived as a result of plea bargaining

· A plea must be voluntary

· The plea must result from conduct that has a basis in fact

Contesting a Guilty Plea
· The defendant may wish to contest the guilty plea he or she enters if the plea was the product of coercion by the prosecution, if the prosecution fails to fulfill its end of the bargain, or other problems such as unconstitutional conduct on the part of law enforcement officials exist
Withdrawal of a Guilty Plea.
· Any time the court refuses to accept a plea agreement reached by the prosecution and defense, the plea can be withdrawn

· If the defendant pleads guilty even when there has been no plea bargaining, he or she can seek to withdraw his or her plea

· If the prosecution disagrees with the court’s decision to refuse the plea, then the defendant might not be able to withdraw his or her plea

· Once a sentence has been entered, the only methods to challenge a plea are appeal and, to a lesser extent, habeas review

· Many jurisdictions place a time limit on plea withdrawals. Withdrawal is not permitted once a sentence has been imposed.
Appeal of a Guilty Plea.
· If the defendant moves to withdraw his or her plea and is denied this request, then an appeal is appropriate

· If the withdrawal period has passed, then the only other method of appealing a guilty plea is through direct appeal

· Some states and the federal government permit appeals based on specific pretrial motions such as motions to exclude evidence on constitutional grounds

· There are few Supreme Court precedents addressing appeals of guilty pleas

· Plea bargaining and pleading guilty are not one and the same
What Will You Do?

LIST OF CHANGES/TRANSITION GUIDE

· The introduction has been updated to include a summary of the 2012 case of Kenneth Kassah of Michigan, who rejected a plea deal in an explosives case and was subsequently found not guilty in a jury trial. 

· Statistics and charts have been updated for 2013.

· An updated “Courts in the News” box has been added, entitled “Bargaining for Life.”

· An updated Nebraska Waiver and Plea of Guilty form have been added.

· Relevant portions of Rule 11 of the Federal Rules of Criminal Procedure Relating to Guilty Pleas have been referenced, last reviewed in February 2013.

ADDITIONAL ASSIGNMENTS AND CLASS ACTIVITIES

Mock Trial

Overview.

A mock trial is a valuable learning experience in many ways. It may be used to help students learn about:

1. Specific areas of law

2. Courtroom procedures

3. Roles of courtroom personnel

4. How courts in the United States resolve conflicts peacefully

Purpose.
While learning the details of trial process and procedures, students develop a number of critical skills that are universally necessary:

1. Critical analysis of problems

2. Strategic thinking

3. Skills in preparing and organizing material

Resources and Materials.
Written plea offer and rejection

Activities and Procedures.

1. Prosecution should carefully evaluate its case and make a written plea offer to the defense.

2. Defense will discuss offer with defendant and reject the offer in writing.

3. Each side shall continue to practice its case.

4. Instructors should continue to monitor group activities and student participation on group Web pages.

Note to instructors: This exercise will assess the students’ knowledge of this chapter regarding plea bargaining and guilty pleas. Due to the nature of the mock trial exercise, the plea offer must be rejected or the mock trial exercise would end with the guilty plea.

Additional References and Resources.
Friedman. L. M. (1978). Plea Bargaining in Historical Perspective. Law and Society

Review, 13, 247–259.

Nardulli, P., Eisenstein, J., and Flemming, R. (1988). The Tenor of Justice: Criminal

Courts and the Guilty Plea Process. Champaign: University of Illinois Press.
SUGGESTED ANSWERS TO END-OF CHAPTER ASSIGNMENTS

Review Questions

1. What is plea bargaining? How did plea bargaining develop? How is it used in courts today?
Plea bargaining permits the attorneys to decide the outcome of a case without the need to go to trial. Usually when a plea bargain occurs a guilty plea is made and the defendant receives a reduced charge, reduced sentence, or some other favorable cession.  All plea bargains are subject to court approval. 

Plea bargaining began in the 19th century. Plea bargaining came about from the result of more cases and the greater use of attorneys. The overwhelming majority of all criminal convictions are the result of plea bargaining. Commonwealth v. Battis and Edwards v. People were some of the earliest cases that addressed plea bargaining.
2. What is involved in entering a guilty plea? What are the consequences of such a plea?
Defendant must understand the nature of the charge, possible sentences, and the rights that may be waived when entering a guilty plea. Guilty pleas must be voluntary, and based on facts. 

Rights waived can include right to trial by jury, privilege against self-incrimination, and right to confront witnesses.

Court approval is needed in a guilty plea. After court approval, the prosecutor must fulfill any terms as agreed. The defendant must complete all conditions agreed upon, including waiving the right to appeal a guilty plea and testify against codefendants.

What Will You Do?

You are a public defender, and today you find yourself representing a 54-year-old African-American man named Winfred who was arrested the night before and charged with illegal possession of methamphetamine. Your caseload is high, and you expect to see at least another dozen defendants before you can go home for the night. You only have about ten minutes before you and Winfred will be called before the judge to enter a plea. You learn that your client had some prescription diet pills in his possession when he was stopped by the police for driving the wrong way on a one-way street. Winfred, however, says that he wasn’t drunk and that he wasn’t under the influence of any drugs but that he was confused after leaving new construction job and was that he was not familiar with. He tells you that he is not as young as he used to be and that he suffers from arthritis. He says that he bought the pills from a friend who told him that they would give him the energy he needed to stay alert and keep working throughout the day. He didn’t know what they were, and he didn’t think about the possibility that they were illegal or that they could result in his arrest. He has since learned of the potential legal consequences, however, and is now afraid of losing his job if he is convicted of a drug crime. He says that he needs the money his job pays to support himself and his wife and that she has no one else to care for her. As your ten-minute consultation draws to a close, you wonder how you should advise Winfred. You know that, technically speaking, he has broken the law, but you also know at if he pleads guilty to possession of a small quantity of this kind of controlled substance, he is likely to be found guilty  put on probation. With a probationary sentence, he could continue working and earning an income. Even better, a simple plea deal would allow you to move on to your next client. On the other hand, you believe that you might be able to convince the judge that Winfred did not know that he was in possession of a controlled substance and that therefore he did not possess the necessary mens rea to support a finding of guilty. However, a plea of not guilty could mean that this case could go to trial—and that could take a lot of time. If Winfred ended up being found guilty of possession of a controlled substance, he could conceivably be sentenced to serve time behind bars. After you lay out the possibilities, Winfred tells  that he wants to plead guilty. Do you agree with his decision?
Answers will vary; however, students should consider the race and gender of the defendant; therefore the response should address the extralegal factors. Since the defendant’s race was included in the scenario, students must not be permitted to overlook it consequences. Students must also address the issue of plea bargaining and its positive and negative consequences on the future of the client. Students should also address the different types of pleas in this response. 

Chapter 12

The Jury and the Trial
CHAPTER OVERVIEW

This chapter will discuss the trial process, known as the focal point of the entire justice process. The fact that every American believes that they are entitled to a fair and open public hearing, designed to examine the facts of the case, is one of the key elements of democracy and reassures the public that all citizens are equal before the law. These protections and the requirements necessary to uphold them are the focus of this chapter.

The trial is also a symbol of the moral authority of the state. No matter the circumstances or a person’s background, every defendant has the right to a hearing conducted under rules of procedure in an atmosphere of fair play and objectivity. The process that the criminal defendant enjoys at the trial phase, and even afterward in sentencing, is reviewed throughout this chapter, including trial by jury, several constitutional issues, and procedural steps that play out as the criminal defendant is formally tried for a criminal offense.

CHAPTER OBJECTIVES 

1. Summarize the history and development of juries and jury trials.

2. Explain the jury selection process, including voir dire.

3. Describe the jury decision-making process and factors that affect jurors’ decisions.

4. Explain the right to speedy trial and the problem of delays.

5. Explain the right to a public trial.

6. Outline the trial process from pretrial motions and opening statements through jury

    deliberations and verdict.
LECTURE OUTLINE

THE JURY
History of the Jury Trial
· The trial jury, or petit jury, has been defined as a statutorily defined number of persons selected according to law and sworn to determine, in accordance with the law as instructed by the court, certain matters of fact based on evidence presented in a trial, and to render a verdict

· The Normans who conquered England in 1066 used procedures that set the stage for modern juries

· In 1215, England’s King John signed the Magna Carta; its article 39 also provides some basis for modern juries

· Early juries often made determinations of guilt and innocence based on preconceived ideas and knowledge of the case going into the trial

· Over the centuries, juries gradually assumed the more modern role of listening to evidence without preconceived ideas, particularly preexisting knowledge of the details of a case

· Early American colonists used juries as a means of rallying against unpopular British laws

· The Declaration of Independence contained language to the effect that colonists were angry with the British king “for depriving us, in many cases, of the benefits of trial by jury,” and this solidified a place in the U.S. Constitution for trial by jury

Teaching Note: Before you proceed, it is important that students have an excellent understanding of the history of juries, which will be of valuable assistance before they continue with the American system of juries. You might decide to show or recommend the movie 12 Angry Men before you get into the jury process.

Jury Process
· The Sixth Amendment states, in part, that the “accused shall enjoy the right to a speedy and public trial, by an impartial jury of the state”
Situations When the Right to a Jury Trial Applies.
· The right to a jury trial has been incorporated, but subsequent decisions restricted this right

· There is no Sixth Amendment constitutional right to a jury in noncriminal proceedings

· The court held that juveniles charged with delinquent acts do not enjoy a right to a jury trial

· Civil commitment hearings do not need to be conducted before a jury

· The court expressly forbade jury trials for petty offenses or for when the punishment they face is less than six months in jail or prison

· The court decided that a defendant charged in a single proceeding with several petty crimes does not have a right to jury trial, even if the maximum penalty for all offenses could exceed six months in prison
Waiving the Right to a Jury Trial.
· If the case is particularly inflammatory or is one with which the community is intimately familiar, then obtaining a fair jury may be difficult and the defendant may opt for a bench trial

· The court has held that the right to a jury trial can be waived at the request of the defendant

· The waiver must be express and intelligent, voluntary, and not a product of government coercion

· The waiver of the right to a jury trial can be vetoed by the trial judge
Selection of Impartial Jurors.
· List of potential jurors must be compiled and potential jurors are selected from that list

· Once potential jurors are selected, the jury itself is chosen

· This jury list can be compiled from voter registration lists or driver’s license registration lists. Some states rely on jury commissioners, individuals appointed by a judge who are responsible for compiling jury lists.To be on the jury list, potential jurors usually have be of a certain age (usually over 18), U.S. citizens, and have their civil rights restored if they have been convicted.

· The requirements to serve on a jury vary considerably from one state to the next

· Individuals selected from the jury lists are called a panel, or venire

· Once the jury panel is chosen, then voir dire commences
Voir Dire Process.
· Concerned with the selection of jury members who can be impartial, as the Sixth Amendment requires an impartial jury. “Voir dire” means “to see what is said.”

· The judge, prosecutor, and defense have an opportunity to “hear” potential jurors for evidence of bias

· In some jurisdictions, judges question prospective jurors; the prosecution and defense merely suggest questions to the judge in these jurisdictions

· This process can take some time because nothing precludes the attorneys from investigating jurors’ backgrounds, interviewing their acquaintances, or hiring social scientists who are experts in anticipating prospective jurors’ probable decisions
· Voir dire usually begins with the judge asking questions concerning potential jurors’ familiarity with the case, attitudes toward one or other party to the case, demographic information, etc.

· Challenges for cause in death penalty cases usually come in two varieties:

· If the defendant can show that a potential juror is predisposed to return a verdict of death, such a juror will probably be excluded

· If the prosecution can show that a potential juror is all but certain to oppose capital punishment in the case at hand, that person will probably be excluded as well

· Peremptory challenges call for removal of potential jurors without any type of argument

· The court decided that prosecutors can be called upon to explain their use of peremptory challenges to exclude minorities, but only if the defense shows that the challenges were used for this purpose

· Some attorneys hire professional jury consultants who claim to be able to identify, based on various demographic and behavioral characteristics, how prospective jurors will decide. They use social science research on juror decision making to back up their recommendations.

Teaching Note: Have your students investigate the jury selection process in your jurisdiction before you proceed further. It will give them a hands-on exercise and test their knowledge of the material that you have covered on jury selection.

Jury Decision-Making
· There are formal requirements, varying from one jurisdiction to the next, concerning jury sizes and voting requirements
Jury Size and Voting Requirements.
· The appropriate size for a jury is anywhere between 6 and 12 members

· Guilt can be determined by less than a unanimous jury in certain jurisdictions
Factors Affecting Jurors’ Decisions.
· Because jury deliberations are generally secret, researchers rarely have access to real jurors

· Capital Jury Project is an ongoing research program in which in-depth post-trial interviews are conducted with members of capital juries

· Decisions are based on past experience in the form of scripts, schemas, stereotypes, and other cognitive mechanisms, as well as personal beliefs and values about what is right, wrong, and fair

· There is little evidence that individual verdict preferences are reliably predicted by personal characteristics

· Decisions are influenced by the quality and quantity of the evidence, with a strong and consistent relationship observed between strength of evidence and jury verdicts across many studies in both the laboratory and the field

· Jurors do not always act objectively. Their own personal beliefs and biases affect their decisions. When the evidence is vague, jurors tend to fall back on their gut instincts.

Jury Nullification and Vilification
· Juries sometimes return guilty verdicts in cases where the defendant is clearly not guilty, or return not guilty verdicts in cases where the defendant is guilty. This practice of ignoring or misapplying the law in a certain situation is known as jury nullification.

· Jury vilification is when juries may return verdicts that reflect prejudiced or bigoted community standards and convict when the evidence does not warrant a conviction.
Do Jurors Tell the Truth?
· Jurors have been known to stretch the truth as well, particularly during the voir dire phase
Time for Professional Jurors?
· One of the hallmarks of the American criminal justice system is that jurors are ordinary citizens, not government or other official actors. This is advantageous because it helps protect against overreaching government.

· The CSI effect has distorted many jurors’ image of how criminal justice actually operates

· There is the problem of people failing to show up for jury duty after being summoned

· Many individuals are excused due to hardships and other factors that would not permit them to serve on juries

Teaching Note: Discuss with students some well-known cases wherein jury nullification may have been an issue. Suggestions include former Washington D.C. Mayor Marian Barry, O.J. Simpson (murder trial), Casey Anthony, and George Zimmerman. This will cause some lively debate and focus on not only this chapter but incorporate prior chapters as well.
THE TRIAL
Speedy Trial
· Provides the opportunity for a guilty verdict to be secured quickly (assuming, of course, that the defendant is guilty)

· Minimizes the opportunity for individuals out on bail to commit additional crimes while awaiting trial

· If the accused is kept in detention prior to trial, too much delay can take a financial toll on the government

· Promotes efficiency, but too much efficiency may damage the defense’s case if the defense is not given adequate time to prepare, and a needless guilty verdict could result
Problem of Delays.
· Factors that contribute to delay include an excess of crime, an underfunded criminal justice system, and not enough judges, prosecutors, and other court personnel

· Many states have enacted speedy trial laws to help ensure that cases are quickly disposed of, in addition to federal legislation, namely the Federal Speedy Trial Act, signed into law in 1974
Situation When the Right to a Speedy Trial Applies.
· The Sixth Amendment’s guarantee to a speedy trial attaches only after the person (or persons) has been accused of a crime. Being accused (the accusation rule), of a crime needn’t mean that formal charges be filed.
Situation When the Right to a Speedy Trial is Violated.
· Length of delay

· Reason for the delay

· Defendant’s assertion of his right

· Prejudice to the defendant

Public Trial
· Knowledge that every criminal trial is subject to contemporaneous review in the forum of public opinion is an effective restraint on possible abuse of power, one that is open to the public
Closing Trials.
· Most trials are open to the public, but in some situations the judge may bar spectators from the proceedings

· The defendant, whose interest is frequently served by openness, may want the trial closed to the public. This could be in an effort to minimize negative publicity, especially when the trial is for a heinous crime.

· In this way, the defendant’s Sixth Amendment rights can be waived, just like many other constitutional rights can

· The government can also seek to close trials to the public
Alternatives to Trial Closure.
· Special voir dire is when media coverage of a crime is extensive and presumed to have influenced members of the jury panel; voir dire can be used to detect bias that can    result from media coverage

· Change of venue is a motion to move the trial to another jurisdiction

· Jury sequestration is the method mostly used to minimize the influence of press coverage during the trial; it is basically jury isolation

· Gag orders are judges’ orders to keep the media quiet concerning a particular matter. Gag orders on trial participants are an indirect method of reducing media coverage of a trial because it seeks to quiet the media’s sources.

Order of Events
· Once the jury has been selected, the trial date set, and a judge is selected, the trial begins

· There may be pretrial motions, such as motions by the defense to exclude evidence

· Sidebar occurs when the attorneys and judge discuss matters out of earshot of the jury
Common Pretrial Motions.
· Motion for review of conditions of release (if successful, pretrial release conditions could be changed)

· Motion for removal of judge (if successful, a new judge presides over the case)

· Motion to suppress evidence (if successful, evidence is excluded from trial)

· Motion for continuance (if successful, puts off the trial for a period of time)

· Motion to dismiss the indictment or complaint (if successful, charges are dropped)

· Motion to sever offenses (if successful, separate trials for separate offenses)

· Motion to sever codefendants (if successful, separate trials for multiple defendants)

· Motion to evaluate defendant competency (if successful, trial may not be held until the defendant regains competency)

· Motion for change of venue (if successful, moves trial to a different jurisdiction)

· Motion to exclude public (if successful, closes trial to the public)
Opening Statements.
· Both of the attorneys in a case lay out for the jury, in overview form, what they will prove throughout the trial

· Opening statements are a crucial part of the trial. It gives the attorneys a chance to bond with the jury.

· Jurors frequently decide in favor of the party they are most impressed with during the opening statements phase of the trial
Prosecutor’s Evidence.
· Once opening statements have concluded, the government (via the prosecutor) has the opportunity to present its case. The prosecutor goes first because the burden of proof in    our criminal justice system falls on the government. In a criminal case, the prosecutor must prove beyond a reasonable doubt that the defendant committed the crime.

· In the civil context, the burden of proof falls on the plaintiff, the party bringing suit. The standard of proof is lower; it is generally the preponderance of evidence.

· Direct evidence is evidence that proves a fact without the need for the juror to infer anything from it. Circumstantial evidence is evidence that indirectly proves a fact.

· It is also useful to think in terms of real, testimonial, and demonstrative evidence.

· Witnesses must be competent, which means they must possess certain characteristics that render them legally qualified to testify. Witnesses also need to be credible, which is concerned with whether the witness’s testimony should be believed.

· When the prosecution questions its own witnesses, this is examination

· A specific question is one that does not call for a narrative. A leading question is one that suggests to the witness the answer that the examining party desires.

· Cross-examination is when the opposing attorney questions the witness(s). Redirect and re-cross can sometimes occur.

· Defense response occurs once the prosecution rests its case; the defense gets its turn

· A rebuttal witness is one whose testimony is intended to attack the credibility of the previous witness
Final Motions and Closing Arguments.
· The parties have one last chance to convince the jury that their story is the accurate one.

· In a criminal case, the prosecutor goes first and informs jurors of their duty to punish the defendant. The defense goes second and pleads with the jury for a verdict of not guilty.

· The judge gives the jurors something of a crash course in basic legal principles, discussing burdens and standards of proof. The judge discusses the specific offenses in question and the particular elements of each.

· If an affirmative defense was raised, the judge will advise the jury of the standards or tests that need to be used to determine whether such defenses are meritorious.

· Judge will inform jurors of the verdicts that can be selected

· Usually proceeded by a charging conference where, in a criminal case, the prosecutor, defense attorney, and judge meet out of earshot of the jury to decide on what the    instructions to the jurors will be

· Jury instructions are important insofar as they can serve as the basis for an appeal

· Juror deliberations are secretive. If jurors need anything (such as to view an exhibit a second time), they will ask the bailiff

· Hung juries are when the jury cannot reach a verdict and becomes hopelessly deadlocked. If this occurs, the result is generally a mistrial.
Postverdict Motions.
· If the defendant is found not guilty, the trial ends

· Following a guilty verdict, there will be other hearings

· Sentencing occurs in a separate post-trial hearing

· Prior to sentencing, the defense may make any number of post-verdict motions.

· Motion for a new trial, motion to vacate the judgment, and motion to disregard the jury findings are the more common post-verdict motions.
Teaching Notes: Students should be encouraged to watch 12 Angry Men again now that they have completed this chapter. An interesting discussion should ensue and the instructor can make a comparison with the viewing from the first of the chapter’s recommendation. Another recommendation is for students to research the evolution of the Innocence Project as an example of how often trials can result in wrongful conviction, particularly when jurors are involved.
LIST OF CHANGES/TRANSITION GUIDE

· An updated introduction is presented demonstrating the 2013 case wherein Palm Beach Circuit Court Judge Jeffrey Colbath voided the conviction and 16-year prison sentence billionaire polo mogul John B. Goodman for causing traffic accident in which a 23-year-old college student died. The case represented a major issue with one of the jurors.

· Statistics and charts have been updated, and in some cases last reviewed in 2013.

· The following charts have been added:

· Felony Convictions in State Courts
· Voir Dire Processes by State for Courts of General Jurisdiction

· Jury Sizes and Voting Requirements

· Time to Disposition in Criminal Cases

· “Courts in the News” boxes have been added regarding jury service and trial length.

ADDITIONAL ASSIGNMENTS AND CLASS ACTIVITIES

Mock Trial
Activities and Procedures.
Students should prepare opening and closing arguments, which will be explained more fully in the next chapter’s mock trial.
SUGGESTED ANSWERS TO END- OF-CHAPTER ASSIGNMENTS

Review Questions

1. How did the right to a jury trial develop?
King Henry II in the 12th century used twelve men to resolve land issues. King Henry signed the Magna Carta, which indicated a judgment by peers.

Early American colonists used juries as a means to rally against unpopular British laws. The unpopular British laws were one reason for the American Revolution. Juries were instituted in the U.S. Constitution.

2. What are the implications of a right to a jury trial for the American system of justice?
The right to a jury trial was stated in the U.S. Constitution and was extended to the states in 1968, but this right does have some restrictions.  The noncriminal proceeding rule means that the Sixth Amendment clearly states that jury trials are restricted to criminal cases. In addition, petty crimes are not subject to jury trials. The defendant can, however, waive their right to a jury trial.

3. What takes place during the jury decision-making process? How effective is the process in accurately determining guilt or innocence?
Juries vary by size and voting requirements. Decisions are supposed to be based only on the facts of the case, but unfortunately that is not always the case. Deliberation is done in secret. The Capital Jury Project completed a mock jury study and found that case characteristics, evidence, personal beliefs, and past experiences all equally influence the weight of a juror’s decision.

4. What constitutional rights do criminal defendants have at trial? If you were in a position to do so, would you increase or decrease the rights available to defendants at trial? Specifically, what might you do, and why?
Criminal defendants have the right to a speedy and public trial by an impartial jury of the state as stated in the Sixth Amendment. The accused can waive their right to a jury trial. Defendants also have the right to effective legal counsel.

5. What is the order of events in a criminal trial? Why are trials described as “highly choreographed”? Is such rigid structure a help or a hindrance in seeing justice done?
The highly structured order of events during a trial is needed to ensure that the accused’s constitutional rights are met. The structure process can impede the defendant’s right to a speedy trial. Once the jury has been selected, the trial date set, and the judge selected, the opening statements are given first by the prosecutor and then by defense attorney. These statements are followed by the prosecutor’s evidence and then cross-examination and redirect and re-cross-examination of witnesses. This is followed by the defense’s response, and final motions and closing arguments. At the end of the presentation of closing arguments, the judge gives instructions to the jury and the jury begins deliberation. The trial closes with a verdict from the jury. If found guilty, the defendant meets with a probation officer, a sentencing report is written, and the defendant will at a final court proceeding to receive their sentence.
What Will You Do?

You have just been called to jury duty and now find yourself about to be questioned by attorneys in preparation for the trial of a young woman who is charged with shoplifting.

This is the start of a new semester at your college, and you really don’t want to miss a day of class in order to serve on a jury. On the one hand, you’d like to fulfill your civic duty by making yourself available for jury service. On the other hand, class is pretty important, and you want to do well. You know that there are some things that you can say when questioned by the attorneys before trial that would be sure to get you out of having to serve. Chuckling to yourself, you think that you might blurt out that you believe that shoplifters are the lowest of the low and that no punishment would be too severe for anyone who steals from a retail establishment. That should get you removed from the jury pool. Of course, if you do actually get to serve on a jury, not only will you have done your civic duty, but you will have gotten to observe the workings of a criminal trial court, and you will have been able to participate in jury deliberations—all of which seem like valuable experiences for anyone studying the subject matter of criminal justice. What will you do?

While answers will vary, students should discuss the ethical components of their decisions, yet at the same time acknowledge the inherent truth that some citizens will lie to get out of jury duty. The response should include as a result of reading this chapter the pros and cons of jury duty and a search for the truth in all trials. It is particularly important for one studying criminal justice to follow the ethical concerns that they have learned in this class.

Chapter 14

Sentencing, Appeals, and Habeas Corpus
CHAPTER OVERVIEW

This chapter examines appeal and post-conviction steps after a defendant pleads guilty and a trial ends in a guilty verdict. Punishment must be decided on, ranging from a fine or community sentence to prison or even capital punishment. Deciding on the proper sentence reflects the goals of punishment, ranging from the need to seek retribution against a career offender who committed a heinous crime to the desire to treat/rehabilitate young, first-time offenders. If a person is convicted, he or she may argue that an error was made at trial and that a previous decision should be reconsidered. The procedures that a defendant must follow in order to address errors that he or she believes to have been in violation of the defendant’s constitutional rights are addressed in this chapter. Such allegations form the basis of an appeal. If an appeal is filed and then fails, the

U.S. Constitution provides the right to habeas corpus, a method of challenging the constitutionality of one’s confinement.

CHAPTER OBJECTIVES 

1. Summarize the goals of sentencing.

2. Describe the different types of sentences that can be imposed.

3. Summarize the sentencing process and the factors that influence sentencing.

4. Describe the purposes and types of appeals and the appeals process.

5. Explain habeas corpus and the habeas corpus process.
LECTURE OUTLINE 
AFTER TRIAL
· Felony conviction defendants generally granted separate sentencing hearing

Teaching Note: Students should be encouraged to read accounts of the sentencing of former Illinois Governor Rod Blagojevich. The objective of this assignment will be to discuss a recent case which highlights the sentencing process for a “celebrity” defendant before covering the section on the goals of sentencing.

GOALS OF SENTENCING
Presentence Report Requirements
· Evaluation of and a prognosis for the person's adjustment in the community based on factual information contained in the report

· If requested by a victim, any written impact statement submitted by the victim

· Specific written recommendation for disposition based on the evaluation and other information as prescribed by the court

· Statement prepared by the prosecuting attorney as to whether any consecutive sentencing is required, as authorized by law

· If a person is to be sentenced for a misdemeanor involving the illegal delivery, possession, or use of alcohol or a controlled substance, a statement that the person is licensed or registered

· Diagnostic opinions that are available and not exempted from disclosure by state law

· Objective description of the offense

· Defendant's version of the offense

· Full description of the defendant's prior criminal record

· Status of all criminal charges pending against the defendant

· Personal profile of the defendant
Optional Components
· Defendant's juvenile record

· Conclusions or opinions of the probation officer

· Pending charges and prior arrests without convictions
Sentencing Recommendation
· Presentence report must contain a specific sentence recommendation

· A simple recommendation of incarceration or that the defendant not be placed on probation is sufficient

· Several sentencing options are available to judges
Goals of Sentencing
· Rehabilitation consists of a planned intervention intended to change behavior

· Retributive sentencing is designed to punish criminals solely for what they did based on the severity of their crimes

· Incapacitation means removing criminals from society, usually through incarceration through home confinement, electronic monitoring, or a similar method of restraint so that they cannot repeat their criminal activity

· General deterrence is designed to discourage would-be criminals from committing crime

· Specific deterrence is aimed at reducing the chances of recidivism; thus, if a person is punished harshly, he or she is unlikely to repeat criminal acts

Teaching Note: This section now presents an excellent opportunity to discuss disproportionate minority confinement as it relates to the types of sentencing. Discuss the most current federal policies with regard to disparate sentences inclusive of the 2013 presidential pardons.
Types of Sentences
Monetary Penalties.
· Fines are the most common punishment used by the criminal justice system today

· Primarily used in cases involving minor offenses

· Fines can be imposed in lieu of other punishments or in conjunction with other punishments

· A convicted criminal may be forced to pay a certain amount as well as serve a period of time in prison

· Many fines go uncollected not only because some offenders cannot pay, but also because many of the collection systems in place across the country are inadequate
Probation.
· One of the most frequent sentence handed down by judges

· Probation involves supervision in the community

· There are two general types of conditions that are imposed on probationers:

· Reform conditions like drug treatment are intended to facilitate the offender’s rehabilitation

· Control conditions are intended to ensure adequate monitoring and supervision of the probationer or parolee

· Standard conditions exist across most jurisdictions and include requiring that the probationer commit no additional crimes, work regularly, support dependents,

· submit to random drug testing, continue to reside in the same location, report to the probation/parole officer on a consistent basis, allow the supervising officer to visit at any time, and discontinue associations with other criminals
 
Intermediate Sanctions.
· Tougher than probation but less harsh than a prison sentence

· Side effect known as the net-widening problem

· Brought more offenders under correctional supervision

· Affords authorities the opportunity to keep close tabs on low-level offenders
Shaming.
· Recent technologies breathe new life into punishments dating to the pre-biblical era

· Evolved throughout Europe with the development of public torture that would often end in the death of the accused

· Similar but less lethal methods of punishment were then transported to America

· Punishment moved away from physical to more psychological methods

· Throughout the twentieth century, shaming punishments fell out of favor, but recently they have emerged again
Forfeiture.
· Relinquish ownership of property that was derived from or used to facilitate a crime
Prison Sentences.
· Indeterminate sentencing empowers the judge to set a maximum sentence, up to what the legislature will allow, and sometimes a minimum sentence, for the offender to serve in prison. Under this system, parole boards usually end up deciding the actual amount of time the offender will spend in prison.

· Determinate sentencing permits the judge to hand down a fixed sentence that cannot be altered later by a parole board

· Mandatory sentencing takes discretion away from judges

· Sentencing guidelines are used to determine the appropriate sentence and can be voluntary or involuntary depending on state or federal law

· U.S. Sentencing Commission was created in 1984 to deal with sentencing problems in the federal courts

· Due to a Supreme Court decision, federal judges can depart from the guidelines as they see fit

· Sentencing guidelines are unpopular with some judges because of a perception that they strip courts of their sentencing discretion

Teaching Note: Discuss sentencing disparities with powder and crack cocaine defendants. In discussing sentencing, you may want to discuss the legalization of marijuana in the states of Colorado and Washington and its impact on the number of persons incarcerated for those offenses.
 
  Death Penalty.
· The most serious punishment is capital punishment

· Prior to the 1970s, executions were relatively common

· The court ruled in Furman v. Georgia (1972) that the death penalty was being carried out in the United States in way that amounted to cruel and unusual punishment, in violation of the Eighth Amendment

· In 1976, the Court reinstated the death penalty in Gregg v. Georgia and held that death was an acceptable sentence, provided the sentencing process is reasonable

· Today the death penalty remains intact in most states, but some do not use it, and even in those states that do, some offenders are not eligible for a death sentence

· Determining whether the death sentence should be imposed is now frequently in the hands of a jury during a bifurcated trial

· First, the defendant’s guilt or lack of involvement in the crime is determined

· Then, the jury sits for what is basically another trial to determine whether a death sentence should be handed down. This allows a jury of the defendant’s peers to determine whether capital punishment is appropriate.

· Juries must take into account aggravating and mitigating circumstances. Aggravating circumstances are those that increase the seriousness or the outrageousness of a given crime. Mitigating circumstances are those that reduce the seriousness or outrageousness of a given crime. It is unconstitutional for death penalty juries to ignore aggravating and mitigating circumstances.

Teaching Note: Now is a good time to discuss more recent death penalty cases, such as the Jodie Arias case, where the court considered the death penalty. This suggestion is very controversial for students, thus it is important to focus the conversation allowing for both sides to articulate their opinions based on the facts. Try as much as possible to keep emotion out of the discussion, and for the instructor a neutral position is advisable.

Determination of the Appropriate Sentence
· Factors that influence the final sentencing decision include crime seriousness, prior record, the defendant’s possible threat to the community, and degree of remorse for committing the crime. In addition, age, family ties, employment status, and other demographic factors can come into play.

· Guilty pleas suggest that the defendant is willing to admit what he or she did and, as such, should be treated more leniently

· Sentencing can also be determined by the number of separate crimes growing out of a single criminal act

· If a defendant is convicted of killing another person with a handgun, he or she may be sentenced for the killing as well as unlawful possession of a handgun, if the law prohibits the latter

· The judge may sentence the defendant to consecutive or concurrent imprisonment

· With a concurrent sentence, the defendant would serve time for both crimes at the same time

· Consecutive sentences are back-to-back 

· Sentencing can be influenced by the defendant’s degree of cooperation with the police

· Most jurisdictions have what is known as the going rate for a criminal offense, which is an unwritten, informal agreement between members of the courtroom workgroup (judge, defense attorney, and prosecutor) as to what a typical case is worth

· Judges’ sentencing decisions can also be influenced by victim impact statements

Constitutional Rights during Sentencing
· Convicted criminals enjoy several important constitutional rights during the sentencing process

· Double jeopardy provision of the Fifth Amendment applies

· Defendants are entitled to a reasonable punishment for their crimes

· Punishment should reflect the seriousness of the crime

· Defendant has the right to participate in the sentencing process

· Defendant should be advised of his or her right to appeal 

· Defendant has the right to have counsel present at the sentencing hearing to argue on his or her behalf. The Sixth Amendment right to counsel operates essentially the same way at sentencing as it does at trial.

· Defendant has the right to ask the sentencing judge to ignore past convictions that were obtained in violation of the right to counsel

APPEALS
· An appeal occurs when an appellate court examines a lower court’s decision in order to determine whether the proper procedure was followed or the law was applied

· When a defendant appeals, he or she is claiming that the court made an error

· An appeal guarantees that a defendant who is found guilty can challenge his or her conviction

· An appeal guarantees that another judge or panel of judges, disconnected from the initial trial, will review the lower court’s decision

Types of Appeals
· Direct appeal is one automatically granted to the defendant by law

· Discretionary appeal is appeal that the appellate courts can decide—based on their own discretion—whether to grant a hearing, and can be filed several times, provided each appeal is not redundant

Consequences of Appeals
· In the typical appeal, the defendant seeks to correct a decision by the lower court that it perceives to be in error, and the  appellate court will either affirm or reverse the lower court’s decision. It may also remand the case for further proceedings consistent with its opinion.

· Trial de novo is when a defendant requests a new, independent trial at the appellate level

· Trial de novo is usually limited to appeals of decisions arising from misdemeanor courts of limited jurisdiction

· Rarely, if ever, will a convicted felon succeed in obtaining a trial de novo in an appellate court because the appellate courts interpret the law, not the facts

· In almost all cases, while appealing, defendants serve out the conditions of their sentence

· Most convicted criminals are considered flight risks, which is why stays of imprisonment are rarely granted

Appellate Process
Access to Trial Transcripts.
· The court determined in Griffin v. Illinois that a procedure requiring the defendant to produce transcripts of the trial, even if the defendant could not afford to do so, violated the Constitution. The government cannot impose a restriction on the right to appeal in a way that discriminates against some convicted defendants on account of their poverty.
       
Right to Counsel.
· The Supreme Court has required that counsel be provided to indigent defendants on appeal. The Supreme Court has held that counsel is not constitutionally guaranteed in discretionary appeals.
Government Retaliation.
· The court concluded that due process required that the defendant be freed of apprehension of such a retaliatory motivation on the part of the sentencing judge 

· There are a few cases where the Supreme Court has held that vindictiveness cannot be inferred from the judge’s or jury’s decision to increase a defendants’ sentence following appeal
Timing of Appeals.
· Appeals before Adjudication

· The defense can file prior to the reading of the verdict (adjudication) or following adjudication

· Interlocutory appeals are filed prior to adjudication, and will only succeed if they are important and unrelated to the cause of action

· The appeals must deal with critical constitutional questions and have nothing to do with determining the defendant’s guilt

· Final judgment rule generally limits appeals until the court hands down its final judgment as to the defendants’ guilt

· Appeals after Adjudication

· Appeals filed after adjudication are almost limitless in terms of their possible substance and most common constitutional rights violations can serve as the basis for an appeal
Prosecutorial Appeals.
· Prosecution is usually barred from appealing a defendant’s conviction because of the double jeopardy clause of the Fifth Amendment

· Appeals by the government in criminal cases are something unusual, exceptional, not favored, and possible only as authorized by state or federal law

· Most common type of appeal is one addressing a judge’s decision on whether to permit or exclude evidence the prosecution wishes to use against the accused
Harmless Error.
· When the appellate court agrees to hear an appeal, and even agrees with the defendant’s position, it may decide that the defendant remain in prison or otherwise receive the same sentence

· Mistakes at the trial level that have little practical consequence in terms of deciding whether the defendant is guilty or innocent

· Constitutional errors result from constitutional rights violations

· Nonconstitutional errors refer to errors not of a constitutional magnitude, such as a trial court’s decision to admit hearsay evidence

HABEAS CORPUS
· Form of collateral attack that allows one to challenge the constitutionality of one’s confinement

· Different from an appeal

· Occurs once appeals have been exhausted, and once the individual is incarcerated

· Most habeas corpus petitions are filed with the federal district courts. They are limited to constitutional claims and it is totally within the discretion of the court that is petitioned to decide whether the writ will be issued.

Is Habeas Corpus Important?
· Court stated that the writ is necessary to provide adequate protection of constitutional rights

· Court has held that writs should not be liberally issued for claims arising from state courts despite differences in institutional environment and the unsympathetic attitude to federal constitutional claims of some state judges in years past

Limitations on Habeas Corpus
· The Supreme Court has restricted the right to habeas corpus in a number of ways:

· It has limited the types of claims that can succeed

· The court has held that habeas review may not be granted if the petitioner fails to submit a claim within the timeframe specified by state law

· Generally necessary for convicted individuals to exhaust all state remedies before federal habeas review will be granted

· Restrictions have been imposed in situations where prisoners file multiple habeas petitions
Ineligible Petitions.
· Where the State has provided an opportunity for full and fair litigation of a Fourth Amendment claim a federal court, a writ will not be issued
· Habeas review will only be granted if it raises a federal constitutional question. Claims involving harmless errors will not be granted review
Importance of Timing.
· Habeas corpus petitions must generally be filed within a certain specified time period after trial or the sentencing hearing

· When a defendant fails to appeal or file a habeas petition within the specified time period, he or she is said to have defaulted, or given up his or her right to appeal or

· petition for habeas review

· When a prisoner has failed to file a habeas petition in a timely manner, he or she may still succeed in doing so, provided that the petition sets forth sufficient facts as to the prisoner’s actual innocence
Exhaustion of State Remedies.
· Before habeas corpus becomes an option, convicted criminals typically must exhaust all available state-level appeals

· Most prisoners are denied habeas review until they have exhausted state-level remedies because imposing such a restriction ensures that the states can correct federal constitutional violations

· If a federal court sees fit to grant a habeas petition before a prisoner has exhausted all available state-level appeals, that is its prerogative
Multiple Petitions.
· The Supreme Court has permitted successive petitions—those raising the same issues—but the petitioner must show that he or she was not given a full or fair hearing on the petition the first time around or that there has been an intervening change in the law or some other justification for having failed to raise a crucial point or argument in the prior application

· The Supreme Court has also held that successive petitions making different claims each time are seriously restricted

· A successive petition raising different issues should be dismissed if the applicant has on the earlier application deliberately withheld the newly asserted ground or otherwise abused the writ

Antiterrorism and Effective Death Penalty Act of 1996
· Habeas corpus has become even more clouded in light of the Antiterrorism and Effective Death Penalty Act (AEDPA) of 1996, which was passed in the wake of the infamous Oklahoma City bombing

· The bombing led to numerous proposals in Congress for how to address terrorism

· The AEDPA’s first change to habeas corpus procedure is that it permits review only when the state-level decision resulted in a decision that was contrary to, or involved an unreasonable application of, clearly established federal law, as determined by the Supreme Court of the United States, or resulted in a decision that was based on an unreasonable determination of the facts in light of the evidence presented in the state court proceeding

· AEDPA alters habeas review in capital cases, that is, cases where the accused is on death row. It provides that if a prisoner defaults and fails to submit a petition in a timely fashion, then review will only be granted when the prisoner’s failure to file a petition is:

· The result of state action in violation of the Constitution or laws of the United States

· The result of the Supreme Court’s recognition of a new federal right that is made retroactively applicable

· Based on a factual predicate that could not have been discovered through the exercise of due diligence in time to present the claim for State or Federal post-conviction review

· AEDPA also places restrictions on successive habeas corpus petitions. It states that a claim presented in a second or successive habeas corpus application shall be dismissed.

· AEDPA further restricts successive petitions that raise different claims

· AEDPA imposes strict filing deadlines for habeas corpus petitions

· It requires that most habeas corpus petitions be filed within one year from the date of the final state-level appellate judgment

· It requires that death-row petitions be filed within six months from the final state court affirmance of the conviction and sentence on direct review or the expiration of the time for seeking review

· Restrictions are intended to reduce the opportunities prisoners have to challenge their confinement and, in the case of death row inmates, speed up execution

LIST OF CHANGES/TRANSITION GUIDE

· Statistics, cases, and charts have been updated for 2013.

· The “Lasting Impact” box on Furman v. Georgia has been updated.

· The Notice of Appeal form and Notice of Transcript Order have been updated. 

ADDITIONAL ASSIGNMENTS AND CLASS ACTIVITIES
Mock Trial

Overview.

A mock trial is a valuable learning experience in many ways. It may be used to help students learn about courtroom procedures.

1. Roles of courtroom personnel

2. How courts in the United States resolve conflicts peacefully

Through participation in mock trials and analysis of the activity, students gain an insider’s perspective of courtroom procedures.

Purpose.
While learning the details of trial process and procedures, students develop a number of critical skills that are universally necessary:

1. Questioning skills

2. Listening skills

3. Oral presentation and extemporaneous argument skills

4. Skills in preparing and organizing material

5. Public speaking skills

6. Knowledge of the rules of evidence

Resources/Materials.
Mock trial participants

Activities and Procedures.
1. Students will begin presenting their cases. You or the students may decide on the dates.

2. Invite colleagues/college university administration to your trials, as students     appreciate the additional audience.

3. The trials should be videotaped for constructive criticism and as a teaching tool for the next time that you teach this course.

4. If a defendant if found guilty and your schedule permits, the students should prepare a sentencing hearing if your state permits juries to decide sentences.

5. The sentencing hearing would provide both defense and prosecution with the ability to practice additional persuasive skills.

Additional References and Resources.
Ditton, P. and Wilson, D. (1999). Truth in Sentencing in State Prisons. Washington, DC: Bureau of Justice Statistics.

Gaylin, W. (1974). Partial Justice: A Study of Bias in Sentencing. New York: Vintage Books.

Griset, P. L. (1991). Determinate Sentencing: The Promise and the Reality of Retributive Justice. Ithaca State University of New York Press.

Jacobs, J. B. (1977). Statesville: The Penitentiary in Mass Society. Chicago: University

of Chicago Press.

Wicharaya, T. (1995). Simple Theory, Hard Reality: The Impact of Sentencing Reforms

on Courts, Prisons, and Crimes. Albany: State University of New York.

SUGGESTED ANSWERS TO END-OF-CHAPTER ASSIGNMENTS
Review Questions
1. What sentencing goals does this chapter describe? How would you prioritize the goals of sentencing identified in this chapter?
Rehabilitation: designed to change the defendant’s behavior.

Retribution: offenders must be punished fairly and justly.

Incapacitation: offenders are removed from society.

Deterrence: general deterrence aims to discourage others from committing a similar crime and specific deterrence aims to punish that offender to prevent that defendant from reoffending.

The sentencing option that is finally chosen reflects the legislative intent, the judge’s personal preference, and the views of the probation staff.

2. Describe the process of criminal appeals. Can the government appeal the decision of a trial court? If so, under what circumstances?
Appeals occur when an appellate court examines a lower court decision to determine whether proper procedure was followed or the law was correctly occurred. Defendants can request an appeal. 

An appeal of right is an appeal that is automatically granted (usually based on the type of crime or the type of sentence), and they are limited in circumstances.

Discretionary appeal occurs when the appellate court decides if they want to grant a hearing and they can be filed several times.

Trial de novo actually means holding a new trial (not simply being reviewed) and these are rare.

Interlocutory appeals are filed prior to adjudication and will only succeed if they are important and unrelated to the cause of action.

Prosecution usually is barred from appealing the defendant’s conviction due to double jeopardy, but they can appeal judicial decisions to exclude or suppress evidence.  These cases are extremely rare.

3. What is habeas corpus? What are its consequences for the American system of justice? What are the limitations on habeas corpus described in this chapter?
What Will You 
Habeas corpus is a form that allows someone to challenge the constitutionality of his/her confinement. Habeas corpus occurs once appeals have been exhausted and the individual is incarcerated.

The accused petitions the federal district court and if the writ is issued then the petitioner is brought before the court and their confinement is reviewed. It is limited in whether or not it is accepted, it has time restraints, it is a last resort, and there is a limit on how may habeas petitions a felon may file.

Habeas corpus does not saying an error was made in the trial court, but is a means to challenge the constitutionality of one’s confinement. Limitations and rules were placed on the use of habeas corpus to reduce the burden on the court.
What Will You Do?
You are a judge presiding over a criminal trial of a 30-year-old man who has just been convicted of robbery in the third degree (unarmed). Although a jury found him guilty, it is your responsibility under state law to impose sentence. Your state uses a set of advisory guidelines that suggests a range of sentences appropriate for a wide variety of offenses. If the defendant had been convicted of armed robbery, state law would have specified that he serve a prison term of at least three years, but since his conviction was for strong-arm robbery in which no weapon was used, the sentencing guidelines allow a probationary term but include the possibility of imprisonment. You feel obligated to follow the guidelines’ recommendations, but you know that you will have to consider many things in deciding on an appropriate sentence. Although robbery is a serious offense, it is the first time that this defendant has been convicted of a crime; up until now, it seems that he has lived a fairly mundane existence. A presentence report prepared by a probation and parole officer at your request examined the defendant’s background

and his current living arrangements. The report reveals, among other things, that the man has only a high school education but that he has worked at a number of different jobs

over the past ten years and always had a good employment record. He appears to have strong family ties, and his wife spoke highly of him to the officer preparing the report, saying she hopes that “nothing bad happens to him.” At trial, you learned that the defendant’s motivation in committing the robbery was apparently the need that he felt to take care of his wife and three children. A few weeks before the robbery, he had lost his most recent job, stocking shelves at a local supermarket. Although he had been a good employee and was always punctual (as was the case in his other jobs), the store for which he worked was experiencing financial hardship and had to let him and a number of other employees go. You know from personal observation that the defendant is industrious, as you have occasionally witnessed him working in your own neighborhood doing odd jobs such as mowing lawns, repairing fences, and painting wood trim. On the other hand, although it was unusual in a case like this, the victim—a young mother—asked to make a victim impact statement prior to sentencing. Such a statement is permitted under a law in your state that supports a crime victim’s right of allocution (or the right to be heard) following a defendant’s conviction in felony cases. In her statement, the female victim explained that she had been terrified by the incident and that she is now afraid to walk alone in public places, even in broad daylight. At the time of the robbery (which took place during the day), she had been carrying her infant daughter and feared that the defendant might somehow hurt the child—or even abduct her. She tells you that although the defendant now seems meek and apologetic, he acted totally different during the incident, gruffly demanding her money and her credit cards. At one point, she became afraid that he would kidnap both her and her child and steal her car. Although she suffered no injury during the incident, she believed that both she and her child would be killed. It is necessary to protect the community, she says. To personally give her peace of mind, she asks you to send this man to prison. Otherwise, she states, how can she or anyone else feel safe? What will you do?

Answers will vary. Students should include in their response:

· The goals of sentencing as outlined in this chapter, and which one(s) may best fit this particular situation

· Discussion of the role of probation officers in writing the presentence report

· The rationale for considering victim impact statements before arriving at a recommended sentence
Chapter 15

Differential Treatment and Wrongful Convictions
CHAPTER OVERVIEW

Two main problems in the processing of criminal cases is addressed in this chapter. The first is what has been called differential treatment. The second has been called the rush to judgment. Together, both problems can reveal serious limitations of the criminal justice system. Criminal cases are not treated the same. Factors ranging from offense seriousness to the defendant’s race affect a range of outcomes, including the seriousness of the charge, whether bail will be granted, plea negotiations, sentencing, and aftercare. Sometimes it is advantageous to provide individualized justice. The officials in charge of dispensing justice, especially prosecutors, sometimes get carried away in their efforts to punish criminals. There can be a burning desire to hold someone accountable for a particular crime stemming from a prosecutor’s personal vendetta and/or public pressure to hold someone accountable for a crime. This practice has led, on too many occasions, to the wrongful conviction and imprisonment of many otherwise innocent individuals. Lastly, there is discussion regarding the nature of the wrongful convictions in this chapter, as we are just beginning to learn the true extent of the problem. Developments in DNA testing, coupled with the work of many powerful defense attorneys, have exonerated many wrongfully-convicted individuals, and are examined further in this chapter.

CHAPTER OBJECTIVES 

1. Summarize how various factors may cause the differential treatment of individuals  

    during the criminal justice process.

2. Describe racial and ethnic disparities in the criminal process.

3. Describe gender disparities in the criminal process.

4. Explain the issues surrounding wrongful convictions and the means for exoneration.
LECTURE OUTLINE

DIFFERENTIAL TREATMENT
· Refers to the fact that one case may be treated differently from the next for both legitimate and illegitimate reasons

· A legitimate reason may be the desire to speed up the administration of justice

· An illegitimate reason is flagrant racial prejudice. Some differential treatment is desirable and necessary; most of it is not.

Offense Seriousness
· Differential treatment ensures that it takes longer to hold trials for serious offenses than it does for less serious cases
Celebrated Cases
· High-profile, disturbing, possibly grisly cases that capture the headlines. Graphic killings, mass murders, and other infamous cases tend to receive the full gamut of the criminal process. Most face lengthy, highly-publicized trials.

· Celebrities, including Hollywood personalities, star athletes, and politicians. Trials tend to take a fair amount of time, and they receive plenty of press attention. Even relatively minor cases involving celebrities often lead to full-blown criminal trials.

Teaching Note: This is an excellent time to discuss some of the high-profile cases that the students may be familiar with through the media. Examples will include the George Zimmerman trial, Jodie Arias, and some of the mass shootings that have occurred. Since they fit the definition of celebrated cases, the result will emphasize media coverage versus non-media coverage of particular cases.
Race/Ethnicity
· Race refers to the major biological divisions of mankind, particularly those that are distinguished by color of skin, color and texture of hair, bodily proportions, and other physical features. It is easier for one to ascertain the difference between white versus black than it is to determine whether one’s ancestors can be traced to a particular group of people.

· Ethnicity refers to differences between groups of people based on cultural customs, such as language, religion, food, family patterns, and other characteristics. It is not always easy to determine ethnicity.

· There is considerable consensus that race matters in criminal justice, but there is disagreement over how

· Discrimination refers to unfair treatment of a person or group because of prejudice about race, sex, age, or other distinguishing characteristic. A discrimination-based criminal

· justice example would be more death sentences for black defendants simply because they are black.

· Disparity refers to a difference, but one that does not necessarily involve discrimination. A disparity-based explanation would be that blacks are sentenced to death more than whites because they commit more capital offenses.

· Crime peaks in one’s younger years, so young people are arrested at higher rates than older people

· More men are arrested than women

· Systematic discrimination is discrimination at all stages of the criminal justice system, at all times, and at all places

· Institutional discrimination is racial and ethnic disparities in outcomes that are the result of the application of racially neutral factors, such as prior criminal record, employment

· status, and demeanor

· Contextual discrimination is discrimination found in particular contexts or circumstances (e.g., certain regions, particular crimes, or special victim–offender relationships)

· Individual acts of discrimination result from the acts of particular individuals but are not characteristic of entire agencies or the criminal justice system as a whole

· Pure justice is no racial or ethnic discrimination at all

Teaching Note: Students should be encouraged to research the issue of disparate treatment in the criminal justice system in the jurisdiction where your class is held. Bring in other cases from other locations to compare and contrast some of the most compelling cases of discrimination in the system.

RUSH TO JUDGMENT
· Because there is an inherent political element to the charging decision, innocent persons can be convicted in the rush to judgment

· Differential treatment is about processing criminal cases differently based on legally irrelevant criteria (celebrity status, etc.)

· Rush to judgment is about striving to satisfy the demands of a public that wants its government to be tough on crime

· Rush to judgment is about more than just public pressure

DIFFERENTIAL TREATMENT: THE WEDDING CAKE MODEL
· The model was first introduced by Friedman and Percival in The Roots of Justice. They gave the cake three layers: celebrated cases, felonies, and misdemeanors.

· The model has since been refined, most notably in Gottfredson and Gottfredson’s book, Decision Making in Criminal Justice; their cake had four layers: celebrated cases, serious felonies, less serious felonies, and misdemeanors.

Celebrated Cases
· At the top of the cake, the smallest layer, are the so-called celebrated cases. Such cases benefit from a full-blown, drawn-out criminal trial, a trial that can take months. The problem is that when a lengthy trial combines with media attention, people come to think that the criminal process works similarly for all types of offenders accused of all types of crime.

Felonies
· The second layer, felonies, consists of serious crimes that usually result in a full-blown trial, but not as involved and drawn-out as the celebrated cases. Dismissals are also rare.

· The third layer, dismissals, are more common. Defendants are allowed to plea bargain more frequently

· If they are convicted, defendants on third-layer cases often receive probation instead of a prison sentence

· Three factors determine whether a case is on the second or third layer: the relationship between victim and offender, the seriousness of the offense, and the defendant’s prior record

· Serious felonies committed by offenders with lengthy rap sheets against victims who are strangers will almost certainly be placed in the second layer

Misdemeanors
· The size of this layer is a metaphorical representation of the large number of misdemeanors relative to felonies

· Cases in this layer are dispensed of quickly in brief trials, some of which last mere seconds

· The fourth layer is arguably more representative of the true nature of criminal justice in America, but it is the layer that most people never see

Teaching Note: Students should have a clear understanding of the differences between felonies and misdemeanors. This may differ as to jurisdiction. In order to ensure understanding, it might be a good idea to test them on the different crimes in both categories.
DIFFERENTIAL TREATMENT: RACIAL AND ETHNIC DISPARITIES
Police–Citizen Encounters
· Arrests and traffic stops are the gateway to the criminal process

· Arrests mark the point where a person formally enters the criminal process

· The criminal justice system could be stacked against one race or ethnic group at the outset
Arrests.
· Minorities are arrested more, as a percentage of their representation in the general population, than whites

· Researchers have also found that officers may relax the evidentiary standards they use when arresting minorities
Traffic Stops.
· Research found no evidence of discriminatory activity toward minorities during traffic stops

· Some researchers have found that race matters in traffic stops, but not as much as the motorist’s age and gender

· Others have found that while race or ethnicity may not influence the decision to stop a motorist, it does influence the decision to search

· Others have found fairly clear evidence of discriminatory decision-making
Pretrial Period
Defense Representation.
· Minority offenders tend to be less financially secure than their white counterparts, which means many of them have to settle for appointed counsel because they cannot afford to retain their own attorneys
Bail Decisions.
· There is no clear effect of race/ethnicity on bail. If there is any racial/ethnic disparity, it is indirect. Direct racial/ethnic discrimination is evident in bail decisions.
Case Outcomes.
· Defendants detained prior to trial are more likely to be convicted than those who were released

· It is not clear if race has a direct effect on either the decision to set bail or sentencing outcomes
Plea Bargaining.
· Race/ethnicity is sometimes influential in the charging context. This is especially true when the defendant is a minority and the victim is white.

· It is less clear whether the race of the defendant alone is important

· Few researchers found that whites tend to receive better plea deals on the whole than minorities

· United States Sentencing Commission found that whites receive better deals than minorities

Trial
Jury Selection.
· Prosecutors have used their peremptory challenges to screen out prospective minority jurors from the trials of minority defendants

· The practice of using peremptory challenges to excuse minority jurors has not ceased; it can go undetected because black prospective jurors are a minority in many jurisdictions

· Exclusion of most black prospective jurors by the prosecution can be accomplished more easily than the similar exclusion of Caucasian prospective jurors by the defense

Conviction
· Blacks are convicted less than whites

· For nearly all offense types, whites are convicted more often than blacks or any other minority group

· Whites are convicted more than blacks simply because there are more whites than blacks

· Most studies compared only whites and blacks

Sentencing
Race/Ethnicity and Sentencing.
· Some pockets of discrimination are found for particular judges, particular crime types, and in particular settings

· A review of 40 earlier sentencing studies found that, at both the federal and state levels, blacks and Hispanics were more likely to be sentenced to prison than whites, and for longer periods of time

· Minorities are sentenced more harshly than whites if they:

· Are young and male

· Are unemployed

· Are male and unemployed

· Are young, male, and unemployed

· Have lower incomes

· Have less education

· Are detained in jail prior to trial

· Are represented by a public defender rather than a private attorney

· Are convicted at trial rather than by plea

· Have more serious prior criminal records

· Minorities who victimize whites are sentenced more harshly than other race or offender/race combinations

· Minorities are sentenced more harshly than whites if they are:

· Convicted of less serious crimes

· Convicted of drug offenses or more serious drug offenses

· It is risky to assert that the rampant discrimination exists in sentencing

Drug Sentencing.
· Blacks constitute most of all drug offenses

· Nationwide, the rate of drug admissions to state prison for black men is many times greater than the rate for white men

· More blacks were sent to state prison nationwide on drug charges than for crimes of violence

· Researchers have also paid considerable attention to disparities in sentences for powder cocaine versus crack cocaine offenders

· The Supreme Court has decided that the federal sentencing guidelines are optional, thus reducing the problem of whites who were caught with powdered cocaine going to prison for far shorter periods than blacks caught with crack cocaine

· The U.S. Sentencing Commission has also revised the crack sentencing provisions of the Federal Sentencing Guidelines

Imprisonment and Corrections
Prisons.
· Rate of imprisoned black offenders far exceeds the rate for whites

· Blacks and Hispanics are sentenced to prison at a higher rate than whites
Jails.
· African Americans are overrepresented in the jail population

· It is difficult to determine whether minorities are disproportionately incarcerated in jails because of the constant turnover in jail inmates

· There is evidence that judges impose higher bail or are more likely to deny bail altogether if the defendant is a racial minority
Community Corrections.
· There is clear discrepancy between the percentage of blacks and whites in the population compared to their representation among the population of probationers and parolees

· Given that probation is a less severe sentence than prison, this difference may indicate that the advantage of receiving the less severe sentence of probation is more likely to be reserved for whites
Teaching Note: Private prisons would be an excellent discussion in this section, including the issue of whether profit is driving the imprisonment of certain segments of the population. Have students research the amount of profit is being made and the states with the largest number of private prisons.

Capital Punishment
· Punishments are cruel when they involve torture or lingering death, but the punishment of death is not cruel, within the meaning of that word as used in the Constitution

· The court decided in Furman v. Georgia (1972) that the death penalty, as it was being carried out at the time, was unconstitutional

· The Furman decision was far-reaching; it brought executions to a halt, emptied death rows across the country, and invalidated death penalty statutes in 39 states

· Most of the states responded by enacting new laws aimed at curbing the discretion of judges and jurors in death penalty cases to ensure fairness and evenhandedness in the process

· In Gregg v. Georgia, the court held that Georgia’s statute limited the jury’s discretion and thus minimized the chances that the death penalty would be arbitrarily imposed
Evidence Before Furman.
· A study of capital punishment in North Carolina during the 1930s revealed that for offenders charged with first-degree murder, the conviction rate for blacks who killed whites was much higher than that for blacks who killed blacks, and no higher for whites who killed blacks

· The likelihood that one would be sentenced to death was comparable

· Since rapists could be executed in the pre-Furman era, researchers also looked at racial/ethnic discrimination in the rape context

· Studies revealed that the death penalty for rape was largely used for punishing blacks who had raped whites
Evidence after Furman.
· Government Accountability Office (GAO) found a pattern of evidence indicating racial/ethnic disparities in the charging, sentencing, and imposition of the death penalty

· Many studies conclude that the race of the defendant, or the racial makeup of the offender–victim pair, influences the capital sentencing process
            McCleskey v. Kemp.
· This case was influential not just because it showed the Supreme Court’s support for capital punishment, but because it eventually had an influence on claims other than those challenging the death penalty

· The court became less inclined to let social science research influence its decisions
Teaching Note: Students should be encouraged to watch some of the death penalty videos on YouTube or to review some vintage movies on the subject, both pro- and con-death-penalty. This exercise will provide a renewed discussion on the subject which may change from the previous chapter discussions. Some suggestions include: 
At the Death House (2008)
Love Lived on Death Row (2008)
Race to Execution (2007), Execution (2007)
The Exonerated (2006)
A Question of Justice (2006), The Innocent (2005)
The Empty Chair: Death Penalty Yes or No (2004)
DIFFERENTIAL TREATMENT: GENDER DISCRIMINATION
· Women have historically been treated quite differently than males

· The vast majority of convicted offenders are males; this is true for both federal and state courts

· The vast majority of prison inmates are male

· The sexes move closer to parity when it comes to probation

Is Gender Discrimination a Problem?
· Men offend more often than women for most crimes

· There is evidence of racial/ethnic discrimination in certain contexts

· Female defendants appear to receive more lenient sentences than white males

· Women defendants receive more lenient treatment in court decisions than similarly situated male defendants

· Black males are sentenced more severely than white males, and black females are sentenced slightly more severely than white females

· A consistent gender effect of more lenient sentencing of female offenders persists not only across race groups but also across the race/age combination

· The overall race effect is smaller for female defendants than male defendants due to the relatively harsher sentencing of young black males

RUSH TO JUDGMENT: WRONGFUL CONVICTIONS
· In 2003, outgoing Illinois Governor George Ryan commuted the death sentences of 156 death row inmates in that state. This reflected a growing sentiment that our criminal justice system is imperfect.

· Error of justice is a term used to describe the many types of mistakes the criminal justice system can make

· Most agree that it is as reprehensible to wrongfully execute a person as it is to fail to prosecute and convict a clearly guilty criminal

· Accurate counts of the extent of justice errors require knowledge of factual guilt and innocence, and such knowledge is unattainable

· Errors of due process—the mishandling and/or improper processing of certain suspects by criminal justice officials—occur on a regular basis

Innocence Movement
· In the 1980s, DNA testing (also called DNA typing) entered the mainstream

· Through the analysis of bodily materials such as fluids or hair samples, specific individuals could be linked to crimes

· Prosecutors began to use the results from DNA tests to strengthen their cases, and defense attorneys quickly applied the technology to benefit their clients

· DNA testing could allow a defense attorney to prove that a rape defendant was wrongfully targeted for prosecution; if the defendant’s DNA was found nowhere on the victim, or at the crime scene, it was known with near certainty that someone else was responsible

· DNA testing today can provide as close to certain evidence of guilt or innocence as anything

· Mistakes could be made and the wrong person be targeted

Innocence Projects.
· In 1992, Barry Scheck and Peter Neufeld, two attorneys, formed the Innocence Project in response to their familiarity with both DNA testing and the prospect of wrongful convictions

· In collaboration with the Cardozo Law School in New York, the Innocence Project’s mission is to exonerate wrongfully convicted persons through DNA testing

· Since the Innocence Project was formed, similar efforts have been spawned in nearly every state. Their efforts are coordinated by the Innocence Network, an affiliation of

· organizations dedicated to providing pro bono legal and investigative services to individuals seeking to prove innocence of crimes for which they have been convicted

· and working to redress the causes of wrongful convictions
Progressive Prosecutors.
· Prosecutors are usually in the business of convicting criminals, but some have taken a strong position that wrongful convictions must be avoided at all costs

Exonerations
· An exoneration occurs when a person is wrongfully convicted and later declared not guilty

· In most exoneration cases, there is no dispute over guilt or innocence

· In some cases, DNA evidence makes it as certain as anything that the wrong person was convicted

· In other cases, even if the evidence is clear, some authorities have a problem with the release of someone who has already been convicted
Exoneration Trends.
· The number of exonerations has increased considerably in recent years

· More resources have been devoted to the problem

· The Innocence Projects have had a significant role in seeing hundreds of wrongfully convicted persons exonerated
Crimes of Exonerees.
· The vast majority of exonerated persons were convicted of murder, rape, or sexual assault
Reasons for Wrongful Convictions.
· Eyewitness misidentification is the single greatest cause of wrongful convictions nationwide

· False confessions run a distant second

· Government misconduct (e.g., an overzealous prosecutor) or inadequate legal representation is another reason for exonerations
Teaching Note: Suggest that students review the current number of persons that have been exonerated after spending time incarcerated. If there are any of these individuals in your state, invite them to your campus to personally speak to the students. It will provide an invaluable learning experience.

ADDITIONAL ASSIGNMENTS AND CLASS ACTIVITIES
Mock Trial
Resources and Materials.
Mock trial videos

Grading rubrics

Activities and Procedures.
1. This chapter provides the opportunity for a discussion on wrongful convictions in the mock trial cases presented.

2. It provides a time for critical analysis of the trials with an opportunity to discuss what, if anything, could have been done to improve the prosecution’s conviction or the defendant’s acquittal.

3. If your mock trials have been completed, this is the opportunity to prepare critiques for your students.

4. If you do not have a grading rubric, there are many free academic Internet sites where you can download oral and written presentation rubrics.

5. Play the videos of the mock trials in class so the students can observe their strengths and weaknesses.

6. Have the students critique the mock trials. The feedback can be useful for the next time that you teach this course.

Additional References and Resources.
Carp, R. A., Stidham, R., and Manning, K. L. (2007). Judicial Process in America.
Washington, DC: CQ Press.

Hagan, J. (1974). Extra-Legal Attributes and Criminal Sentencing: An Assessment

of a Sociological Viewpoint. Law and Society Review, 8, 357–381.

Meyer, J. F. and Grant, D. R. (2003). The Courts in our Criminal Justice System.
Upper Saddle River, NJ: Prentice Hall.

SUGGESTED ANSWERS TO END-OF-CHAPTER ASSIGNMENTS

Review Questions

1. What is differential treatment, and why are some cases and some defendants treated differently than others?
Differential treatment is the concept that not all criminal cases are treated the same and that sometimes it is advantageous to provide individualized justice.  There are six key reasons for which cases are treated differently: offense seriousness, celebrated cases, race/ethnicity, the offender’s sex, attorney competence, and financial resources of the defendant. 

2. How might racial and ethnic disparities affect the treatment of suspects and defendants within the justice system and in our country’s courts?
Treatment of suspects and defendants based on race and ethnicity based on discrimination is unfair treatment. If disparity exists it is the difference in how a person or group is treated but doesn’t involve discrimination.  

Racial/ethnic disparities occur in police-citizen encounters, in the pretrial period, in the trial, at the sentencing, in the prison system, and when capital punishment is involved. Sentencing guidelines were partially developed to reduce discrimination.

3. How might gender discrimination within the justice system impact criminal case processing?
Men and women throughout the criminal justice history have been treated differently. Part of the discrimination occurs because men and women tend to commit different types of crimes, and also because men and women have different needs. Generally, women have been treated more leniently than men.

4. Why are some defendants wrongfully convicted? What methods might be used to avoid wrongful convictions and exonerate those who have been wrongfully convicted?
Most wrongful convictions occur because of a mishandling and/or improper processing of certain suspects by criminal justice officials. Wrongful convictions can also occur as a direct result of discrimination. False confessions can occur as a result of duress, coercion, intoxication, and mental impairment, and is another main reason for wrongful convictions. Inadequate legal representation is also a cause for wrongful convictions.

When looking at DNA wrongful convictions the problems can stem from a sample mix-up, a sample contamination, DNA degradation, and bad data analysis.  These types of errors and other errors outside of DNA can be reduced by better policy and procedure within the criminal justice system and the forensic labs used. Specifically, the development of innocence commissions, crime lab oversight committees, improved witness identification procedures, improved evidence preservation, and the recording of police interrogations can all aid in reducing wrongful convictions.
What Will You Do?

You are in your final year of studies in a criminal justice program that requires an internship. The internship supervisor was able to offer you a wide variety of possible field placements. You could have chosen to work for the local police department, the sheriff’s department, various offices within the courthouse, or correctional personnel in the local prison. You opted, instead, to join a newly formed Innocence Project, put together by a small team of defense attorneys from the county in which your college is located. Four other students selected the same internship placement and are now working with you in efforts to identify inmates in the state’s central prison who may have been wrongfully convicted. The process involves one-on-one interviews with inmates who have been convicted of serious crimes by juries but are claiming innocence. An initial screening process weeds out those whose convictions are strongly supported by the evidence as well as those who have vacillated in their claims of innocence. Eventually, you hope to be able to identify a small cadre of convicts whose claims of innocence can be successfully demonstrated using technologies that are widely regarded as ironclad— especially those that lend themselves to DNA analysis. Lately you have found yourself devoting most of your time to the case of one inmate in particular. His name is Willie Johnson, and you have come to believe that Willie provides a textbook case of wrongful conviction. Willie was convicted 15 years ago of the crime of forcible rape. The crime was alleged to have occurred when Willie was 18 years old, but the victim in the crime—a 16-year-old female who was attacked in the parking lot following a high school dance—was never able to identify Willie as her attacker with absolute certainty. Witnesses who heard the girl’s screams, however, told responding officers that they had seen Willie running from the parking lot after the attack. Some of them knew Willie quite well and were certain that he was the person they had seen, and, to make matters worse, Willie’s fingerprints were found all over the driver’s side door of the girl’s car. Willie’s story was that he had been trying to break into the car but that he had been frightened off by a large man waiting nearby in the shadows of the parking lot. Willie’s target, he said, had been a CD player that he spied lying on the front seat of the car. The rape victim had been taken to a hospital for examination immediately after the incident, and semen had

been retrieved and preserved on a cotton swab. DNA tests conducted before trial were inconclusive. From your studies, however, you know that DNA technology has advanced

considerably in the last 15 years, and you are hopeful that a retesting of the evidence could conclusively prove Willie’s innocence. Willie’s protestations of innocence are strong, and you have come to feel that, on the strength of his personality, he is likely telling the truth. Willie, of course, is not the only defendant with whom your team is working. Each of the other students has similarly identified inmates whose stories would seem to indicate their innocence. Moreover, the project’s leaders—the defense attorneys under whose supervision you’re working—have other clients in mind whose cases they would like to bring before the court for reconsideration. Almost all of the cases depend on a reanalysis of DNA samples gathered at crime scenes, all of which are more than a decade old. Unfortunately, the Innocence Project has not been very successful in garnering donations and has only a few thousand dollars in its “war chest.” Although you’ve heard rumors that state funding might one day be made available through the legislature to help support efforts like your own, the recent economic downturn has made that less likely. You’ve learned that the laboratory selected to analyze the DNA evidence in Willie’s case wants $2,500 to complete the test. The project’s budget can’t afford to foot the bill, and Willie has no relatives or supporters who are able to come up with that kind of money. Consequently, Willie has asked if you would be able to raise the needed money. Your parents have just sent you a check for $5,500, which is intended to cover your tuition for the coming semester and to pay some of your living expenses. Although they previously sent tuition payments directly to the school, they now funnel them through you, knowing that it will help you to appreciate just how costly your education is and will allow you to increase your skills at managing money. You have begun to think, however, that a man’s life hangs in the balance and that you could pay for the needed DNA analysis using part of the money that your parents have sent. You think that if you could prove Willie’s innocence, your parents would surely understand. When you discuss the idea with your roommate, however, he reminds you of the case of Roger Coleman, a Virginia coal miner who was executed in 1992 for the rape and murder of his sister-in-law. Coleman went to his death declaring his innocence and said that one day he would be proven innocent. After Coleman’s execution, death penalty opponents lobbied the governor of Virginia, asking him to order new DNA tests that could prove Coleman’s innocence. To the surprise of many, retests showed that Coleman had, in fact, been guilty. You remember that at the time a representative of the National District Attorneys Association said to the media that Coleman’s guilt “gives the lie to the urban myth that there is an epidemic of wrongful convictions.” What will you do? 

Answers will vary; however, students should discuss the ethics of the internship and that using personal funds, no matter how altruistic, might pose a violation. Further, students should address the issue of personal involvement in the case. It is not the position of the intern to decide guilt or innocence but to follow the evidence such that the court/criminal justice system makes the correct decision in the end.
Chapter 16

Technology, Alternatives, and the Future

CHAPTER OVERVIEW

This chapter addresses the changes the court system is now facing, and will continue to face for the remainder of the twenty-first century. The information technology revolution has not bypassed the court system. This chapter discusses how courts are increasingly “wired” as computer technologies become commonplace. Not only has technology altered the court process, but the substance of the courts is also undergoing rapid change. 

The chapter describes how crowding has forced court administrators to seek alternatives to the trial process, and explains how alternative dispute resolution models range from mediation and arbitration to restorative justice and reparation. Traditional conceptions of courts are also changing; the juvenile court system is continually being chipped away, and public access to the courts is gaining momentum.

Finally, the chapter explains the issue of certain crime problems—including human trafficking, elder abuse, identity theft, illegal immigration, and terrorism—and how they are altering the courts’ workload and forcing them to adapt to developing social problems.

CHAPTER OBJECTIVES

1. Explain how courts are affected by new technologies.

2. Describe alternatives to criminal prosecutions, including alternative dispute resolution,  

    mediation, and diversion.

3. Summarize how courts and individual courtroom players’ roles may change in the 

   future.

4. Summarize problems that courts will likely face in the future.
LECTURE OUTLINE

Technology in the Courts
Wired Courts.
· A wired court is one that employs one or more technologies to improve its operations; also known as technology-enabled courts

· Three levels of courtroom technology:

· Level-one technologies are relatively simple, cost-effective, and easily accessible

· Level-two technologies are more sophisticated and include such devices as integrated lecterns and electronic whiteboards

· Level-three technologies are the most advanced and include immersive imaging technology (IPIX) and virtual reality displays
Courtroom Hardware.
· Hardware necessary for attorneys to present complex arguments using technology
Litigation Support Software.
· Designed to assist attorneys in organizing and presenting their cases

Uses for Technology
Electronic Filing.
· The process of transmitting documents and other court information to the court through an electronic medium, rather than on paper
Database Integration.
· Set up such that the various branches of the criminal justice system share information with one another. It provides extensive criminal history and case information for sharing among the various organizations tasked with enforcing the criminal law. Data are then transmitted to appropriate law enforcement personnel, courts, and state and federal agencies.
Electronic Discovery.
· Any process in which electronic data is sought, located, secured, and searched with the intent of using it as evidence in a civil or criminal legal case
Online Depositions.
· A deposition is the testimony of a witness given under oath and recorded for use in court at a later date

· Remote participants receive live audio and video and real-time transcript directly to an office computer via a secure Internet connection. A chat system allows communication and collaboration among onsite and off-site attorneys and experts. The system provides a streaming video of the witness, a real-time transcript, a private messaging feature, archiving, and scheduling—all in a secure online environment. The result is considerable

· cost savings, such as through reduced travel time.
High-Tech Evidence Presentation.
· Technology is especially useful for presenting evidence to juries in complex cases
Court Web Logs.
· A number of courts publish their own Web logs, or blogs, that contain pertinent information such as hearing dates and decisions

· Web logs are attractive because they are inexpensive to organize and they improve public access to the goings-on of the court

· Some jurisdictions have moved beyond the blog approach and provide links on their Web sites to case status reports

· Courts should avoid informational sources that self-acknowledges the probability that its articles frequently contain significant misinformation, unencyclopedic content, or vandalism (Wikipedia is such a site).
        Demonstration Projects.
· Some courts throughout the country have created their own version of a high-tech facility
Teaching Note: Discuss the trials students have viewed on television. This exercise permits them to compare and contrast those trials with dramatic television. During this chapter select a current trial that might be shown and discuss it in class.
ALTERNATIVES TO TRADITIONAL ADJUDICATION
Alternative Dispute Resolution
· Refers to any means of settling disputes outside of the courtroom. Alternative Dispute Resolution (ADR) has gained popularity due to growing court caseloads, expensive

· litigation, and time delays faced by litigants. Many ADR programs are voluntary, but an increasing number have become mandatory.
Arbitration.
· Arbitration is a simplified version of a trial without discovery and with modified rules of evidence

· Hearings are brief in duration and the opinions are not made available to the public

· Hearings are presided over by an arbitrator, a private, neutral person who is typically trained in alternative dispute resolution, chosen to arbitrate a disagreement

· Either both sides agree to a single arbitrator or each side selects one arbitrator and the two select a third to comprise a panel of arbitrators

· Arbitration is often binding, meaning that each side must abide by the arbitrator’s decision

· It is governed by both federal and state law

· Title 9 of the U.S. Code contains federal arbitration law, and nearly every state has adopted its own version of the 1956 Uniform Arbitration Act

· The act was revised in 2000 and adopted by 12 states

· Such laws make arbitration agreements and arbitrators’ decisions enforceable by law
Mediation.
· It is a less formal process than arbitration

· Mediators, like arbitrators, are trained to help disputing parties come together to reach an agreement that is satisfactory to both

· Unlike an arbitrator, a mediator has no power to impose a decision on the parties

· Often used before arbitration. If an agreement cannot be reached, the parties may elect to pursue arbitration.
Neutral Evaluation.
· This method uses a neutral or an impartial third party to provide an objective evaluation, sometimes in writing, of the strengths and weaknesses of a case

· Parties will usually make informal presentations to the neutral party to highlight their respective cases or positions

· In mediation, solutions often emerge from the parties themselves with the help of the arbitrator or mediator

· With neutral evaluation, the evaluator examines the strengths and weaknesses of each side’s case, and then he or she informs that parties of them. This nonbinding evaluation is intended to serve as a reality check for the parties so they can begin communicating and reaching some measure of resolution.
Conciliation.
· Another ADR process that seeks to reach agreement between parties to a dispute, but it differs from the other techniques discussed thus far

· The conciliator plays a relatively direct role in the actual resolution of a dispute and even advises the parties on certain solutions by making proposals for settlement

· The neutral evaluator is usually seen as an authority figure that is responsible for figuring out the best solution for the parties

· The conciliator, not the parties, often develops and proposes the terms of settlement

· The parties come to the conciliator seeking guidance and the parties make decisions about proposals made by conciliators. In this regard, the role of a conciliator is distinct from the role of a mediator. The mediator maintains his or her neutrality and impartiality at all times.

· Attorneys are more active in mediation in generating and developing innovative solutions for settlement. In conciliation, they generally offer advice and guidance to clients about proposals made by conciliators.

· Conciliation is used almost preventively as soon as a dispute or misunderstanding surfaces; a conciliator pushes to stop a substantial conflict from developing

· Mediation is closer to arbitration in the respect that it intervenes in a substantial dispute that has already surfaced that is very difficult to resolve without professional assistance

Restorative Justice
· A process whereby all the parties with a stake in a particular offense come together to resolve collectively how to deal with the aftermath of the offense and its implications for the future

· Every action that is primarily oriented toward doing justice by repairing the harm that has been caused by a crime

· Two concepts: material harm and personal/relational harm

· Those who practice restorative justice are concerned not just with the harm that crime causes, but with repairing that harm and restoring a sense of community. Such repair can include having the perpetrator fix the property he or she damaged.

· It seeks more involvement on the part of crime victims who have historically been left out of the criminal process

· It has no chance of succeeding in areas where there is no defined sense of community

· It is highly unlikely that victims of serious crimes, especially sex crimes, violent assaults, and the like, would be willing to confront the criminal responsible for the harm they suffered

· Restorative justice is probably best relegated to tight-knit rural communities and most feasible for first-time offenders who are accused of committing relatively minor offenses
Victim–Offender Mediation.
· Version of the mediation approach to alternative dispute resolution

· Consists of a meeting between victim and offender, facilitated by a trained mediator

· Concern is not so much with resolving a dispute as it is with repairing the harm done by the crime

· Four steps to the process: case referral and intake, preparation for mediation, mediation, and follow-up
Conferencing.
· Occurs when the victim and the offender, usually with the assistance of a mediator or arbitrator, have an extended conversation about the crime and its consequences

· Differs from victim–offender mediation because other parties, such as family members and community support groups, may also be involved

· It is ideal when the offender admits guilt

· During preparation, a trained facilitator receives a referral report and consults with juvenile justice officials to become familiar with the case. This gives the facilitator the opportunity to become acquainted with the parties and to identify and discuss any needs of the parties and purposes of the conference.

· During the conference, the offender begins by telling his or her side of the story, with the victim then subsequently doing likewise. Both then have a chance to express their  feelings about the events and circumstances surrounding the crime. Each may then direct questions to one another, followed by questions posed by their respective families.

· The offender and his or her family then meet privately to discuss reparation, thereafter presenting an offer to the victim and others in attendance. Negotiations continue in the group until consensus is reached. The agreement is put to writing with payment/monitoring schedules included.

· In the post-conference phase, the facilitator monitors completion of the agreement and locates needed resources for youth or family when needed. If the agreement cannot be successfully completed with the facilitator’s intervention, the case is returned to the courts for further action.
Sentencing Circles.
· Introduced to the criminal justice system in the 1980s by the First Nations peoples of the Yukon as a means to build closer ties between the community and the criminal justice system

· In 1991, Judge Barry Stuart of the Yukon Territorial Court introduced the concept of the sentencing circle (sometimes called “peacemaking circles”)

· Like mediation and conferencing, sentencing circles provide an opportunity for the victim and offender to interact. They move beyond mediation and conferencing by involving the community in the decision.

· Community participants may include justice system officials or anyone affected by or impacted by the crime

· Family members are often present as well. A talking piece is passed around in the meeting so everyone is given an opportunity to speak.

· The goals of the sentencing circle include:

· Promote healing for all affected parties

· Provide an opportunity for the offender to make amends

· Empower victims, community members, families, and offenders by giving them a voice and a shared responsibility in finding constructive resolutions

· Address the underlying causes of criminal behavior

· Build a sense of community and its capacity for resolving conflict

· Promote and share community values

Teaching Note: The pros and cons of technology in the future should be discussed regarding its effect on the rights of a defendant to have a fair and impartial trial. It should also include victims’ rights as they relate to the technology, and whether fewer victims will come forward if they have knowledge of being nationally televised in some trials.

COURTROOMS OF THE FUTURE
· Technology and alternatives to traditional dispute resolution will continue to have an influence on the courts and leads to efficiency improvements, but it leaves the court’s mission more or less unaltered

· Alternative dispute resolution is also concerned with efficiency; it helps avoid the need for a costly, drawn-out trial

· Restorative justice could lead to considerable changes, but it is unlikely to take hold in areas where community bonds are strained or when serious offenses are at issue
Redefinition of Courts and Roles
· Trials are becoming less common due to resource constraints

· Role distinctions are changing in some respects in that prosecutors, defense attorneys, and judges do not always perform the same functions they once did
Vanishing Trials?
· Trials, although never a substantial proportion of dispositions, are being held even less frequently than 10 years ago

· While guilty pleas remain the most common form of disposition for criminal cases, courts seem to be disposing of more cases by means of dispositions such as nolle prosequi and deferred judgments

· Justice is being delayed or disrupted in state courtrooms across the country

· A number of states have slashed courts’ budgets, making it all the more difficult to adjudicate cases at previous levels
Changing Role Distinctions.
· Prosecutors are becoming ever more engaged. Many are less concerned with securing convictions than they are with addressing the underlying circumstances that lead people to break the law. They are realizing that seeing the same offenders over and over again is not helping anyone.

· Some new prosecution programs seek to avoid trial altogether

· There is some evidence that judges are assuming nontraditional roles

· Drug court judges tend to be much more involved in offenders’ lives once they are sentenced. They follow up on offenders repeatedly to ensure compliance with court orders; there is genuine concern on their part that offenders are rehabilitated, not just held accountable. Judges act almost like probation officers.

· Defense attorneys have become less adversarial in certain contexts.

Withering of the Juvenile Justice System?
· There have been three significant reforms in juvenile justice: increased sanctioning, more accountability, and less privacy. These reforms are making the juvenile justice system look more like the adult system, which has prompted some scholars to argue for the abandonment of juvenile justice altogether.

· Certain characteristic developmental differences distinguish the quality of decisions that young people make from the quality of decisions by adults, and justify a somewhat more protective stance when states sentence younger offenders

· The sudden abolishment of the juvenile court is unlikely because it is a staple of the justice system

· Status offenses have traditionally been handled by juvenile courts, and they probably won’t go away, meaning that some court will need to stick around to process status offenders

Customer Service
· This has historically been reserved for private sector business, but is becoming the bread and butter of our nations’ courts. The public is replacing lawyers as the primary constituency in the minds of state court judges and staff.

· A new consumer orientation is taking hold, evident in provisions by the state courts to assist litigants without lawyers through user-friendly print material, simplified processes, and computer guided Web-based assistance. Web-based assistance is an important development. It gives people access to the courts from remote locations, further promoting transparency and openness. Reforms such as these are not accidental, but rather direct responses to public demands for improved governmental responsiveness.

· Public access to the courts will also continue to be important as technology continues its relentless advance. Legislatures and law enforcement agencies are scrambling to protect privacy while, at the same time, preserving openness and accountability.

EMERGING CRIMES AND PRESSING ISSUES
Courts will be impacted by two separate but interrelated changes.
· Demographic composition of the U.S. is changing

· Emerging problems such as human trafficking and elder abuse will become increasingly relevant

· Population is aging and this will lead to several issues the courts will be faced with: more probate and guardianship cases for the elderly, identity theft and fraud, elder abuse, traffic accidents involving the elderly, and elderly cases of substance abuse and mental health problems

· Population is getting more diverse

· Courts will continue to face rising demands for qualified interpreter services, translated forms, and culturally competent judges and staff

· Religious controversies will increase. One such case is where a state supreme court ruled that a prosecutor violated the state’s constitution by removing two prospective jurors from the jury pool for wearing Muslim religious clothing

· Globalization is becoming increasingly important as international trade increases and more litigants have not merely interstate by international presences, state courts may find themselves with jurisdiction over more disputes involving non-U.S. litigants or requiring the application of unfamiliar laws

Human Trafficking
· Sex trafficking in which a commercial sex act is induced by force, fraud, coercion, or in which the person induced to perform such act has not attained 18 years of age; or the recruitment, harboring, transportation, provision, or obtaining of a person for labor or services, through the use of force, fraud, or coercion for the purpose of subjection to involuntary servitude, peonage, debt bondage or slavery
Impact on the Courts.
· Challenges facing the courts are identification of cases, information-sharing difficulties, investigative challenges, low penalties for traffickers, lack of trafficking laws, and overlooking of smaller trafficking cases

· Greatest challenge to the justice system is the identification of human-trafficking cases

· Fear, cultural, and linguistic factors, as well as the emotional and psychological harm caused to victims, may inhibit them from testifying against the perpetrators

Elder Abuse and Neglect
· Term referring to any knowing, intentional, or negligent act by a caregiver or any other person that causes harm or a serious risk of harm to a vulnerable adult

· There is a pattern of abuse, neglect, and even theft in some long-term care facilities and nursing homes
Impact on the Courts.
· One of the major challenges is the lack of coordination within the court system itself, so that elder abuse cases are filed in numerous different locations within the court, such as probate, criminal, family law, restraining orders, and civil filings

· The red tape and bureaucracy of the court can be a daunting barrier to elder access to the courts and should be streamlined or eliminated

Teaching Note: During the holiday season of late 2013, millions of consumers were affected by a technological glitch which allowed for the compromise of personal information and bank accounts from one of the nation’s largest retailers. This would be an excellent opportunity to compare and contrast methods of identity theft in the context of the next section.

Identity Theft
· The unlawful use of another’s personal identifying information 

· Need not necessarily rely on computers, but they certainly make the task easier

· Low-technology methods tend to be the most common due to their relative ease. Some examples of low-technology methods include theft of wallets or purses and dumpster diving. In dumpster diving, offenders obtain personal information by going through an individual’s garbage. 

· In contrast to low-technology methods, high-technology methods require some skill and expertise. High-technology methods include use of the Internet, skimming, and pretext calling.
Impact on the Courts
· Not only will these cases be brought against the actual thief, identity theft victims will increasingly argue negligence on the part of businesses that do not protect customer information

Immigration
· Both legal and illegal immigration continues to grow. There is a concern, particularly directed at illegal immigrants, that crime could be a problem.

· Cultural understanding and cooperation with immigrant communities are imperative to successfully handle the problems that will arise

· The demand for qualified court interpreters, in Spanish and other languages, will increase. Security and budget issues will shape immigration policies; but immigration, which may seem to be only a federal issue, will continue to affect the state courts.

· Federal, state, and local authorities, along with immigrant communities, human rights advocates, and members of the public, must work together to handle immigration justly

· and effectively.

Teaching Note: Immigration will be an important topic to discuss in classes. The substance of this discussion will be varied based upon whether the Congress has passed immigration reform at the time of the publication of this work. The discussion should include the present status of the immigration issue. Some locations will have more direct impact than others, so direct your discussion on a national debate level.
ADDITONAL ASSIGNMENTS AND CLASS ACTIVITIES
Mock Trial
Overview.

The chapter-by-chapter steps to a successful mock trial has now concluded. Students should, through their work on this exercise, have a greater appreciation of the court system, the courtroom workgroup, and how trials actually work. It is designed to bring this textbook of rich information into a living practical method of learning.

Additional References and Resources.
Sutherland, B. (1994). Justice is Courted by High-Tech Lawyers: Use of High

Technology in Courts. San Diego Business Journal, CBJ, L.P, 15:8, p 1.

Dilworth, D. C. (1997). New Court Technology Will Affect How Attorneys Present Trials: in Trial. Association of Trial Lawyers of America. Farmington: MI.: Thomson Gale, p. 193.

SUGGESTED ANSWERS TO END-OF CHAPTER ASSIGNMENTS
Review Questions
1. What various kinds of contemporary technologies are being used in today’s courtrooms? What practical applications do they have?
Wired courts employ technology to improve courtroom operations.  The technologies can include computers, trial and evidence presentation software and litigation support software, reporting/recording systems, document cameras, evidence displays, and video conferencing.

Technology can improve the speed and efficiency of the courtrooms.  They can limit or reduce paperwork, share information across networks and agencies, and improve the quality of information, whether it is evidence or online depositions. Technology can also improve courtroom security.

Technology can also be expensive, become outdated, and require extra budgeting for training.

2. What alternative sentencing options are available in many of our nation’s criminal courts today? Describe alternative dispute resolution and restorative justice mechanisms.
Alternative dispute resolution is any means of settling a dispute outside the courtroom which reduces courtroom caseloads, reduces costs, and improves efficiency. Arbitration, which is a simplified version of a trial without discovery and modified rules of evidence, is one example of an alternative dispute resolution. Mediation uses a third party to aid the disputing parties to come to a mutually agreeable solution. A neutral evaluation uses a third party to objectively evaluate the strengths and weaknesses of the case and informs the parties. Conciliation seeks to reach an agreement, not as an authority figure, but as an advisor that advises the parties on the best solution.

Restorative justice involves the all the parties involved in the offense, including the accused, the victim, and the court system, to come together to resolve the aftermath of an offense by trying to repair the harm that had been caused from the crime. Victim-offender mediation, conferencing, and sentencing circles are all examples of restorative justice. Traditional restorative justice can also include restitution, community service, victim impact statements, victim panels, victim impact classes, and community reparative boards.

3. How are courts being redefined? Is this likely to be a benefit or a hindrance?
Courts are having fewer trials due to resources and time restraints, and the roles of the key players in the courtroom workgroup are changing. Prosecutors and judges are acting as problem-solvers and both are becoming more involved in success of the accused.  Defense attorneys are becoming less adversarial as a result. 

4. What will courtrooms of the future be like? How will they differ from today’s courtrooms? In what ways will they be the same?
Courtrooms will continue to use and build technology that will improve the efficiency and effectiveness. The need to lighten workloads will continue, and efforts to individualize sentencing in order to reduce recidivism will continue. Public access to the courts and information will continue to expand through the use of technology.  This will continued to be balanced with protecting privacy.

There will be more cases involving human trafficking, dealing with the elderly population, identity theft, and immigration. Since these types of cases are relatively new, dynamic, and complicated, our court system will have to evolve in order to meet the demands of the public.

5. What are some of the new and pressing issues impacting American courts today that this chapter identifies?
The population is changing and these changes with impact the court.  The aging and diversification of the population, the rise of religious controversies, and globalization all impact how the courts respond and will progress in the future.

These changes in the population will change the expectations and needs of the court. There will be an increasing demand for culturally appropriate and therapeutic approaches. The complexity of some types of cases will continue to rise.  It will be increasingly difficult to recruit, hire, and retain highly skilled executives, managers, and staff. On the positive side, challenging times can lead to implementing new innovations and revolutionizing the courts. 

What Will You Do?
A few months ago you woke up to discover that you had become a victim of auto theft. Looking back at that morning, you can almost laugh at yourself. You stepped out of your

apartment, nicely dressed and car keys in hand, and were hurrying to keep an appointment. You were thinking about your appointment as you walked quickly to your car. That’s when you noticed that your car was gone. Your mind did a kind of

double-take because you knew that you had parked right in front of your apartment the night before. When you didn’t see your car, you started thinking that you might have parked somewhere else instead of in your usual place. As you walked around your building searching for your car, it dawned on you that it had been stolen. That’s when you got angry and felt the experience of victimization set in. Although you’re not normally prone to anger and always espouse turning the other cheek—especially when giving advice to other people—this was different. You felt as if you had somehow been personally violated. Not only had your car been stolen, it had been taken in the middle of the night right in front of your door. If the offender had been standing in front of you just then, you couldn’t imagine a punishment that would be too harsh for him or her. You had bought the vehicle only a few months earlier; although it was a used car, it was pretty much your pride and joy. You had immediately replaced its worn tires with the best new tires you could afford, bought a new battery, had the hoses and belts redone, and added a satellite radio system with expensive new speakers. To make matters worse, you had been planning to go on a working vacation with your new girlfriend and had packed the trunk with some of your best clothes. You also had all of your tools in the trunk because she had asked you to come help her restore an older house she had inherited from a family member, and you had been determined to show her how handy you could be with a hammer and saw. That was months ago. Only a few days ago, you received a call from the police department impound lot saying that they had your car and that you should come pick it up. When you went to get it, the desk sergeant treated you more like a criminal than a victim. Your car, he said, had been found blocking the driveway at a nearby fire department to be towed away to clear a path for the fire engines. He told you that you would have to pay a fine for illegal parking and added hundreds of dollars on top of that for an impound fee. When you explained to him that your car had been stolen and that you hadn’t seen it in months, he almost sneered at you, and you knew that he was thinking, “Everyone tells me that!” Soon, however, he looked at his computer records and saw that you were telling the truth. He then turned you over to another officer, who walked you through the lot in search of your vehicle. You were close to a car you didn’t recognize when the officer pointed at it, asking, “Is that it?”  “No,” you said, “that’s not my car!” “Well,” he said, “it sure looks like it from these records.” At that, you walked over to the car and looked at it more closely. Sure enough, it was your car, but it was hardly recognizable. It looked as though it had been beaten by a gang wielding sledgehammers and baseball bats. The windows were all broken, the headlights and taillights were shattered, and even the dashboard had been beaten into oblivion. Cigarette holes were burned into the seats; your new tires were gone, and the satellite radio was missing; on further inspection, you saw that the trunk had been forced open and that all your clothes and tools were gone. “Yeah,” said the officer, “I guess it doesn’t look much like it did when you last saw it, but we matched up the serial numbers—and that’s it!” Two 18-year-olds have been arrested and charged with stealing your car. Witnesses had seen them park the car in front of the fire station and had watched them walk into a McDonald’s restaurant only a block away. Firemen had called the police, and the thieves were taken into custody within minutes. Less than an hour ago, you began meeting with a restorative justice counselor, who told you that many cases like this were resolved informally and that such informal resolutions were typically in the best interests of everyone involved. He was here, he said, to mediate a solution that would be acceptable to you, the court, the offenders, and the community in general. What good would it do, he asked, to haul the two young offenders into court and process them as though they were hardened offenders? After all, he said, this was their first offense, and conviction could result not only in prison time but also in stigmatization that could lead the two young men into further crime. Restorative justice, he explained, was intended to make the victim feel whole again while at the same time preventing further victimization. If you would agree to mediation, he told you, the offenders would likely be ordered to make restitution directly to you and would be placed on probation. The mediation process, he explained, would likely involve face-to-face meetings between you and the two young offenders in which he would serve as mediator. The boys and their families would agree to give you $20,000 to pay for all the damage to your car, which you had actually bought for $17,000. At first, you were taken aback by what the mediator was saying. Hadn’t you been the victim of a crime? Didn’t you deserve justice? After your car had been stolen, not only had you missed your scheduled meeting, but you were unable to make the trip to visit with your new girlfriend, and the relationship had fallen apart. Since you were no longer able to get  around, you had to buy another used car with the last of your savings while you waited for the insurance company to pay for the one that had been stolen. And while $20,000 in restitution was tempting, it almost seemed like a bribe in order to get your compliance in the case. These guys were criminals, you thought, and they had victimized you. You were not at all sure that you wanted to participate in the mediation process. What will you do?

Students’ answers should discuss the reasons for restorative justice. They should demonstrate an understanding of the process, including the agreement of all parties. Lastly, before concluding this question with a positive or negative response, they should, from prior chapter information, incorporate probation and sentencing options within the answer.
TEST ITEM FILE
CHAPTER 1

Legal Foundations

Chapter 1 Multiple Choice
Choose the one alternative that best completes the statement or answers the question.

1. The earliest known example of a formal written legal code was the:

a. Declaration of Independence

b. Code of Hammurabi

c. Retributive Code of Romans

d. U.S. Constitution

Answer: b

Objective: Outline the history and development of law and the courts.
Page Number: 6

Level: Basic

2. Which of the following requires a party to be held liable regardless of culpability?

a. Negligence standard

b. Tort

c. Strict liability standard

d. Law of succession

Answer: c

Objective: Explain the nature of disputes.
Page Number: 19

Level: Intermediate

3. Which of the following refers to an action that violates a statute duly enacted by the proper public authority?

a. Crime

b. Precedent

c. Civil action

d. Forfeiture

Answer: a

Objective: Explain the nature of disputes.
Page Number: 20

Level: Basic

4. Which type of remedy requires one party to perform certain acts or refrain from certain actions?

a. Monetary damages

b. Judicial discretion

c. Habeas corpus
d. Injunctive relief

Answer: d

Objective: Explain the nature of disputes.

Page Number: 17

Level: Intermediate

5. Which of the following refers to an agency or unit of the judicial branch of government, authorized or established by statute or constitution, and has the authority to decide upon cases, controversies in law, and disputed matters of fact brought before it?

a. Congress

b. Tribunal

c. Court

d. Senate

Answer: c

Objective: Explain the purpose and functions of courts and the dual court system.
Page Number: 2

Level: Basic

6. Which of the following refers to rules promulgated by government agencies that have been given their authority by the executive branch or legislative branch?

a. Administrative regulation

b. Social norms

c. Precedent

d. Stare decisis
Answer: a

Objective: Outline the history and development of law and the courts.
Page Number: 9
Level: Intermediate

7. Which of the following refers to civil wrongs recognized by law to be grounds for a lawsuit?

a. Inquisitorial system

b. Tort

c. Law of succession

d. Injunctive relief

Answer: b

Objective: Explain the nature of disputes.
Page Number: 19

Level: Basic

8. Which of the following generally refers to formal rules, principles, and guidelines enforced by political authority?

a. Norm

b. Precedent

c. More

d. Law

Answer: d

Objective: Outline the history and development of law and the courts.
Page Number: 7

Level: Basic

9. The __________ spell(s) out the rules and regulations adopted by federal agencies and departments.

a. Twelve Tables

b. Code of Federal Regulations

c. Cooperative federalism

d. Dual court system

Answer: b

Objective: Outline the history and development of law and the courts.
Page Number: 9

Level: Intermediate

10. __________ due process is concerned with protecting people's life, liberty, and property rights.

a.  Procedural

b.  Preventative

c.  Secondary

d.  Substantive

Answer: d

Objective: Summarize the guiding legal principles underlying the U.S. court system.
Page Number: 15

Level: Intermediate

11. A serious offense generally punishable by more than one year of incarceration is a(n):

a. Infraction

b. Corpus delicti
c. Felony

d. Misdemeanor

Answer: c

Objective: Explain the nature of disputes.
Page Number: 20

Level: Basic

12. Which refers to a prior action that guides current action?

a. Precedent

b. Stare decisis
c. Recidivism

d. Legal code

Answer: a

Objective: Outline the history and development of law and the courts.
Page Number: 7

Level: Intermediate

13. Which describes a justice system that pits two parties against each other in pursuit of the truth?

a. Adversarial

b. Cooperative

c. Provisional

d. Mandatory

Answer: a

Objective: Summarize the guiding legal principles underlying the U.S. court system.
Page Number: 15

Level: Basic

14. The process by which a court arrives at a decision regarding a case is:

a. Common law

b. Precedent

c. Adjudication

d. Oversight

Answer: c

Objective: Outline the history and development of law and the courts.
Page Number: 10

Level: Basic

15. The degree of intent on the offender's part is:

a. Habeas corpus
b. Mens rea
c. Actus reus
d. Corpus delicti
Answer: b

Objective: Explain the nature of disputes.

Page Number: 21

Level: Intermediate

16. Which consists of the first ten amendments?

a. Preamble

b. Bill of Rights

c. Code of Federal Regulations

d. Declaration of Independence

Answer: b

Objective: Summarize the guiding legal principles underlying the U.S. court system.
Page Number: 9

Level: Intermediate

17. In the United States we have a __________ that separates federal and state court systems.

a. Double-ended system

b. Dual court system

c. Federalist state

d. Pluralist court system

Answer: b

Objective: Explain the purpose and functions of courts and the dual court system.
Page Number: 3

Level: Basic

18. Which describes a defendant's argument that they were somewhere else at the time of the crime, making it impossible for him or her to commit it?

a. Mens rea
b. Alibi

c. Justification defense

d. Excuse defense

Answer: b

Objective: Explain the nature of disputes.

Page Number: 21

Level: Basic

19. The formal practice of adhering to a precedent is: 

a. Legal code

b. Social control

c. Stare decisis
d. Federalism

Answer: c

Objective: Outline the history and development of law and the courts.

Page Number: 7

Level: Intermediate

20. Which of the following is NOT one of the three main functions of the court?

a. Resolving disputes

b. Creating public safety programs

c. Protecting individuals

d. Upholding the law

Answer: b

Objective: Explain the purpose and functions of courts and the dual court system.
Page Number: 4

Level: Intermediate

21. A fact assumed to be true under the law is:

a. Stare decisis
b. Precedent

c. Presumption

d. Social norm

Answer: c

Objective: Summarize the guiding legal principles underlying the U.S. court system.

Page Number: 11

Level: Intermediate

22. Which doctrine requires that a crime must be committed in order to hold someone liable for it?

a. Corpus delicti
b. Actus reus
c. Habeas corpus
d. Mens rea
Answer: a

Objective: Explain the nature of disputes.

Page Number: 21

Level: Intermediate

23. The rights of people to be free from unreasonable searches and seizures falls under the __________ Amendment.

a. Second

b. Fourth

c. Tenth

d. Eighth

Answer: b

Objective: Summarize the guiding legal principles underlying the U.S. court system.
Page Number: 12

Level: Intermediate

24. Which system blurs the lines between federal and state power?

a. Law of Succession

b. Incorporation

c. Tort law

d. Cooperative federalism

Answer: d

Objective: Explain the purpose and functions of courts and the dual court system.
Page Number: 3

Level: Intermediate

Chapter 1 True-False

1. Prior judicial decisions are often overruled.


a. True


b. False

Answer: b

Objective: Summarize the guiding legal principles underlying the U.S. court system.
Page Number: 7

Level: Intermediate

2. The dual court system is advantageous and desirable because it parallels federalism.


a. True


b. False

Answer: a

Objective: Explain the purpose and functions of courts and the dual court system.
Page Number: 3

Level: Intermediate

3. Higher courts can control the actions and decisions of lower courts, but not the other way around.


a. True


b. False

Answer: a

Objective: Explain the purpose and functions of courts and the dual court system.
Page Number: 4

Level: Basic

4. Constitutional rights ensure that people accused of criminal activity are not rushed to judgment and treated unfairly.


a. True


b. False

Answer: a

Objective: Outline the history and development of law and the courts.
Page Number: 9

Level: Intermediate

5. Courts do not have the power to make binding decisions.


a. True


b. False

Answer: b

Objective: Explain the purpose and functions of courts and the dual court system.
Page Number: 2

Level: Basic

6. A presumption is a fact assumed to be true under the law.


a. True


b. False

Answer: a

Objective: Summarize the guiding legal principles underlying the U.S. court system.
Page Number: 11

Level: Basic

7. Mens rea is the formal practice of adhering to precedent.


a. True


b. False

Answer: b

Objective: Summarize the guiding legal principles underlying the U.S. court system.
Page Number: 7

Level: Basic

8. The United States is believed to have a system of cooperative federalism.


a. True


b. False

Answer: a

Objective:  Explain the purpose and functions of courts and the dual court system.
Page Number: 3

Level: Intermediate

9. The law of succession is concerned with how property is passed from one generation to the next.


a. True


b. False

Answer: a

Objective: Summarize the guiding legal principles underlying the U.S. court system.
Page Number: 19

Level: Intermediate

10. Criminal courts generally resolve disputes between private parties.


a. True


b. False

Answer: b

Objective: Summarize the guiding legal principles underlying the U.S. court system.
Page Number: 18

Level: Basic

11. Civil disputes are those between the government and an individual accused of violating the law.


a. True


b. False

Answer: b

Objective: Summarize the guiding legal principles underlying the U.S. court system.
Page Number: 18

Level: Basic

12. The Code of Federal Prudence spells out the rules and regulations adopted by federal agencies and departments.


a. True


b. False

Answer: b

Objective: Outline the history and development of law and the courts.
Page Number: 9

Level: Intermediate

13. Constitutions define, in broad terms, government structure and organization.


a. True


b. False

Answer: a

Objective: Outline the history and development of law and the courts.
Page Number: 12

Level: Basic

14. The two main types of remedies are monetary damages and injunctive relief.


a. True


b. False

Answer: a

Objective: Explain the nature of disputes.

Page Number: 17

Level: Intermediate

15. The Second Amendment prohibits cruel and unusual punishment.


a. True


b. False

Answer: b

Objective: Summarize the guiding legal principles underlying the U.S. court system.
Page Number: 13

Level: Intermediate

16. The Declaration of Independence recognizes the "Creator" as a source of rights.


a. True


b. False

Answer: a

Objective: Outline the history and development of law and the courts.
Page Number: 6

Level: Basic

17. Social norms consist of informal and often unspoken rules concerning standards of behavior.


a. True


b. False

Answer: a

Objective: Outline the history and development of law and the courts.
Page Number: 5

Level: Intermediate

18. The reason we have government courts is to deal with conflict in a civilized manner.


a. True


b. False

Answer: a

Objective: Outline the history and development of law and the courts.
Page Number: 3

Level: Intermediate

19. The earliest known example of a formal written legal code was the Twelve Tables.


a. True


b. False

Answer: b

Objective: Outline the history and development of law and the courts.
Page Number: 6

Level: Intermediate

20. Precedent refers to some prior action that guides current action.


a. True


b. False

Answer: a

Objective: Outline the history and development of law and the courts.
Page Number: 7

Level: Basic

21. Procedural due process is concerned with protecting people's life, liberty, and property interests.


a. True


b. False

Answer: b

Objective: Summarize the guiding legal principles underlying the U.S. court system.
Page Number: 15

Level: Intermediate

22. Inquisitorial systems place decision-making in the hands of one or a very few individuals.


a. True


b. False

Answer: a

Objective: Summarize the guiding legal principles underlying the U.S. court system.
Page Number: 16

Level: Intermediate

23. Common law refers to the laws of specific villages and localities that were often enforced by canonical courts.


a. True


b. False

Answer: b

Objective: Outline the history and development of law and the courts.
Page Number: 7

Level: Intermediate

24. The Sixth Amendment suggests that court proceedings should be closed to the public.


a. True


b. False

Answer: b

Objective: Summarize the guiding legal principles underlying the U.S. court system.
Page Number: 13

Level: Intermediate

25. Property law is concerned with matters of marriage, divorce, child custody, and children's rights. 


a. True


b. False

Answer: b

Objective: Explain the nature of disputes.

Page Number: 19

Level: Basic

Chapter 1 Fill in the Blank
Write the word that best completes each statement or answers the question.

1. Our system is __________ because it pits the prosecution and the defense against each other in the pursuit of justice.

Answer: Adversarial

Objective: Summarize the guiding legal principles underlying the U.S. court system.
Page Number: 15

Level: Intermediate

2. __________ are less serious offenses and are generally punished with less than a year of incarceration.

Answer: Misdemeanors

Objective: 20

Page Number: Explain the nature of disputes.

Level: Basic

3. With __________ defenses, defendants accept responsibility for the act they are charged with, but they argue that the act was right under the circumstances.

Answer: Justification 

Objective: Explain the nature of disputes.

Page Number: 21

Level: Difficult

4. Courts help to reinforce social __________, informal and often unspoken rules concerning standards of behavior.

Answer: Norms

Objective: Outline the history and development of law and the courts.
Page Number: 5

Level: Intermediate

5. The United States has a __________ court system, consisting of state and federal courts.

Answer: Dual 

Objective: Explain the purpose and functions of courts and the dual court system.
Page Number: 3

Level: Basic

6. __________ law refers to laws of specific villages and localities that were in effect in Medieval England, and that were enforced by canonical courts.

Answer: Special 

Objective: Outline the history and development of law and the courts.
Page Number: 7

Level: Intermediate

7. In general, __________ cases involve charges against an individual brought by a government official.

Answer: Criminal

Objective: Explain the nature of disputes.
Page Number: 20

Level: Difficult

8. __________ are civil wrongs recognized by law to be grounds for a lawsuit.

Answer: Torts

Objective: Explain the nature of disputes

Page Number: 19

Level: Intermediate

9. The doctrine of corpus __________ requires that a crime must be committed in order to hold someone liable for it.

Answer: Delicti
Objective: Explain the nature of disputes.

Page Number: 21

Level: Intermediate

10. The __________ Tables (450 B.C.) was the first secular written legal code.

Answer: Twelve 

Objective: Outline the history and development of law and the courts.
Page Number: 6

Level: Basic

11. State legal codes of interest to us are most often __________ codes.

Answer: Penal 

Objective: Outline the history and development of law and the courts.

Page Number: 8

Level: Intermediate

12. The Code of Federal __________ spells out the rules and regulations adopted by federal agencies and departments.

Answer: Regulations

Objective: Outline the history and development of law and the courts.
Page Number: 9

Level: Intermediate

13. The notion of "deciding upon" cases, controversies in law, and disputed matters of fact is known as __________.

Answer: Adjudication

Objective: Outline the history and development of law and the courts.
Page Number: 10

Level: Difficult

14. Before a person can be convicted of a crime, the prosecutor must prove __________ reus, that the person actually committed a criminal act.

Answer: Actus 
Objective: Explain the nature of disputes.

Page Number: 21

Level: Intermediate

15. __________ regulations are rules promulgated by government agencies that have been given their authority by the executive branch or legislative branch.

Answer: Administrative 

Objective: Outline the history and development of law and the courts.

Page Number: 9

Level: Intermediate

16. A(n) _________ is any action that violates a statute duly enacted by the proper public authority.

Answer: Crime

Objective: Explain the nature of disputes.

Page Number: 20

Level: Basic

17. The most well-known presumption in criminal justice is the presumption of __________.

Answer: Innocence

Objective: Summarize the guiding legal principles underlying the U.S. court system.
Page Number: 11

Level: Basic

18. __________ is a system of government where power is constitutionally divided between a central governing body and various constituent units.

Answer: Federalism

Objective: Explain the purpose and functions of courts and the dual court system.
Page Number: 3

Level: Intermediate

19. __________ rea is the degree of intent on an offender's part.

Answer: Mens 

Objective: Explain the nature of disputes.

Page Number: 21

Level: Basic

Chapter 1 Matching
Match the type of law to the correct description.

	1. Common Law
	a. Any law of specific villages and localities that was in effect in medieval England and that was often enforced by canonical courts

	2. Special Law
	b. The category of civil law that involves lawsuits to resolve unfilled obligations between parties

	3. Tort Law
	c. The category of civil law that is significantly concerned with the acceptable uses of property such spelled out in zoning laws

	      4.    Property Law
	 d.  The category of civil law that                             involves lawsuits to resolve civil wrongs

	5. Contract Law
	e. Law originating from usage and custom rather than from written statues


1. *e

2. *a

3. *d

4. *c

5. *b

Objective: Outline the history and development of law and the courts.
Page Number: 7-19

Level: Basic
Match these descriptions of Bill of Rights Amendments with the corresponding number of the specific right.

a. The right of the people to be secure in their persons, houses, papers, and effects, against unreasonable searches and seizures, shall not be violated, and no Warrants shall issue, but upon probable cause, supported by Oath or affirmation and particularly describing the place to be searched, and the persons or things to be seized.

b. In all criminal prosecutions, the accused shall enjoy the right to a speedy and public trial, by an impartial jury of the State and district wherein the crime shall have been committed, which district shall have been previously ascertained by law, and to be informed of the nature and cause of the accusation; to be confronted with the witnesses against him; to have compulsory process for obtaining witnesses in his favor, and to have the Assistance of Counsel for his defense.

c. Excessive bail shall not be required, nor excessive fines imposed, nor cruel and unusual punishments inflicted.

d. All persons born or naturalized in the United States, and subject to the jurisdiction thereof, are citizens of the United States and of the State wherein they reside. No State shall make or enforce any law which shall abridge the privileges or immunities of citizens of the United States, nor shall any State deprive any person of life, liberty, or property, without due process of law; nor deny to any person within its jurisdiction the equal protection of the laws. [italics added]

e. No person shall be held to answer for a capital, or otherwise infamous crime, unless on a presentment or indictment of a Grand Jury, except in cases arising in the land or naval forces, or in the Militia, when in actual service in time of War or public danger; nor shall any person be subject for the same offense to be twice put in jeopardy of life or limb; nor shall be compelled in any criminal case to be a witness against himself, nor be deprived of life, liberty, or property, without due process of law; nor shall private property be taken for public use, without just compensation.

6. Fourth Amendment
Answer: a
Page Ref: 13

7. Sixth Amendment
Answer: b
Page Ref: 14

8. Eighth Amendment
Answer: c
Page Ref: 14

9. Fourteenth Amendment
Answer: d
Page Ref: 15

10. Fifth Amendment
Answer: e
Page Ref: 14

Chapter 1 Essay

1. Define and differentiate property law, tort law, family law, contract law, and criminal law.

Answer: 

Property law is the category of civil law that is significantly concerned with the acceptable uses of property, such as those uses spelled out in zoning laws.

Contract law is the category of civil law that involves lawsuits to resolve unfilled legal obligations between parties.

Tort law is a category of civil law that involves lawsuits to resolve unfilled legal obligations between parties.

Family law is a category of civil law that is concerned with matters of marriage, divorce, child custody, and children’s rights.

Criminal law focuses on the violation of criminal laws of the federal government, a state, or local law.

Answers should address how each of these laws address different types issues 
within 
society.

Objective: Summarize the guiding legal principles underlying the U.S. court system.
Page number: 19 and 20

Level: Basic

2. Explain the similarities and differences between civil and criminal law.

Answer:

Civil law is concerned with disputes between private parties, while criminal cases are often considered crimes against the government and are government-initiated.

Civil cases have punishments including monetary damages and/or injunctive relief, while criminal cases often have an incarceration component in their punishment.

Both arose out of the need to maintain a safe and structured society and promote societal norms.

Objective: Summarize the guiding legal principles underlying the U.S. court system.
Page number: 17 and 21

Level: Intermediate

3. Clarify and simply explain the 4th, 5th, 6th, 8th, and 14th Amendments and their relationship to our Constitutional rights as they relate to the court system.

Answer:

The right of the people to be secure in their persons, houses, papers, and effects, against unreasonable searches and seizures, shall not be violated, and no Warrants shall issue, but upon probable cause, supported by Oath or affirmation and particularly describing the place to be searched, and the persons or things to be seized.

In all criminal prosecutions, the accused shall enjoy the right to a speedy and public trial, by an impartial jury of the State and district wherein the crime shall have been committed, which district shall have been previously ascertained by law, and to be informed of the nature and cause of the accusation; to be confronted with the witnesses against him; to have compulsory process for obtaining witnesses in his favor, and to have the Assistance of Counsel for his defense.

Excessive bail shall not be required, nor excessive fines imposed, nor cruel and unusual punishments inflicted.

All persons born or naturalized in the United States, and subject to the jurisdiction thereof, are citizens of the United States and of the State wherein they reside. No State shall make or enforce any law which shall abridge the privileges or immunities of citizens of the United States, nor shall any State deprive any person of life, liberty, or property, without due process of law; nor deny to any person within its jurisdiction the equal protection of the laws. [italics added]

No person shall be held to answer for a capital, or otherwise infamous crime, unless on a presentment or indictment of a Grand Jury, except in cases arising in the land or naval forces, or in the Militia, when in actual service in time of War or public danger; nor shall any person be subject for the same offense to be twice put in jeopardy of life or limb; nor shall be compelled in any criminal case to be a witness against himself, nor be deprived of life, liberty, or property, without due process of law; nor shall private property be taken for public use, without just compensation.

How these rights form part of the Bill of Rights and that many concepts were and are key in developing the rules governing the court system and establishing due process.

Objective: Summarize the guiding legal principles underlying the U.S. court system.

Page number: 13-15

Level: Intermediate

Chapter 1 Critical Thinking

1. Why is our adversarial system of justice important in relation to the Bill of Rights?

Answer (should include):


Basic discussion of what the adversarial system of justice entails


Basic discussion of the Bill of Rights

The idea that a number of key guiding legal principles exist to make sure that people are adequately protected as they participate in the court process. Presumptions, like the presumption of innocence, and safeguards, like those spelled out in the U.S. Constitution, are of critical importance in a system of criminal justice. Presumptions and safeguards protect the accused, as does our adversarial system.

Objective: Summarize the guiding legal principles underlying the U.S. court system.

Page: 10, 13, 15

Level: Difficult

2. Describe the benefits and problems that are associated with having a dual court system.

Answer:

Benefits include that it separates federal and state courts thus separating the federal power of the constitution and allows states to have separate power.

Problems can arise when lines of jurisdiction are blurred and laws between states can be in conflict with each other 

Objective: Explain the purpose and functions of courts and the dual court system.
Page: 3

Level: Intermediate

3. Define and provide examples of actus reus, mens rea, and corpus delicti, and establish why are these concepts important to criminal law.

Answer (should include):

Definitions of actus reus, mens rea, and corpus delicti, along with examples of these concepts.

Must provide idea that these are needed before the government can proceed in a criminal conviction. And that the criminal act is not usually enough to obtain a guilty verdict, and these concepts often address key issues of intent, liability, and presumption.

Objective: Explain the nature of disputes.
Page: 21

Level: Basic
CHAPTER 2

Who Controls the Courts?

Chapter 2 Multiple Choice
Choose the one alternative that best completes the statement or answers the question.

1. The courtroom workgroup consists of:

a. The prosecutor, the prosecutor's staff, and the defendant

b. State judges, federal judges, and Supreme Court justices

c. The Senate, the House of Representatives, and the President

d. The prosecutor, the defense attorney, and the judge

Answer: d

Objective: Summarize the various other ways in which control is exerted over the courts.
Page Number: 45

Level: Intermediate

2. The __________ has grown into a non-profit think tank that helps courts and criminal justice agencies aid victims, reduce crime, and improve public trust in justice.

a. Center for Court Innovation

b. Court Support Group

c. Academy of Criminal Justice Science

d. Criminal Aid Society

Answer: a

Objective: Summarize the various other ways in which control is exerted over the courts.
Page Number: 44

Level: Intermediate

3. The power of a court to resolve a dispute is:

a. Jurisdiction

b. Territory

c. Indirect control

d. Discretion

Answer: a

Objective: Summarize the ways legislatures exert control over the courts.
Page Number: 30

Level: Basic

4. __________ jurisdiction is concerned with the courts' distinct functions and responsibilities—at different levels within a single judiciary.

a. Federal

b. Subject matter

c. Geographical

d. Hierarchical

Answer: d

Objective: Summarize the ways legislatures exert control over the courts.
Page Number: 30

Level: Intermediate

5. Which is the philosophy of limiting decisions to the facts of each case, deciding only the issue or issues that need to be resolved in a particular situation?

a. Judicial restraint

b. Court-stripping

c. Indirect control

d. Judicial discretion

Answer: a

Objective: Summarize the various other ways in which control is exerted over the courts.
Page Number: 44

Level: Intermediate

6. Organized groups with a mission to influence political decisions and policy are:

a. National groups

b. Policy groups

c. Interest groups

d. Legislator groups

Answer: c

Objective: Summarize the various other ways in which control is exerted over the courts.
Page Number: 40

Level: Basic

7. Diversity jurisdiction must involve disputed amounts of more than:

a. $75,000

b. $50,000

c. $100,000

d. $25,000

Answer: a

Objective: Summarize the ways legislatures exert control over the courts.
Page Number: 31

Level: Basic

8. The Federal Rules of __________ govern the admissibility of evidence in federal cases.

a. Bankruptcy Procedure

b. Criminal Procedure

c. Evidence

d. Civil Procedure

Answer: c

Objective: Summarize the ways legislatures exert control over the courts.
Page Number: 32

Level: Intermediate

9. Which cases are designed to examine the legality or constitutionality of a particular tactic or statute?

a. First-run cases

b. Test cases

c. Mock cases

d. Exam cases

Answer: b

Objective: Summarize the various other ways in which control is exerted over the courts.
Page Number: 40

Level: Intermediate

10. Which refers to the lawful authority of a court to review a decision made by a lower court; the lawful authority of a court to hear an appeal from a judgment of a lower court?

a. Appellate jurisdiction

b. Hierarchical jurisdiction

c. Subject matter jurisdiction

d. Original jurisdiction

Answer: a

Objective: Summarize the ways legislatures exert control over the courts.
Page Number: 30

Level: Intermediate

11. Controls that are constitutionally authorized are known as:

a. Constitutional controls

b. Indirect controls

c. Check and balance controls

d. Direct controls

Answer: d

Objective: Summarize the ways legislatures exert control over the courts.
Page Number: 30

Level: Intermediate

12. __________ refers to the authority of higher courts to issue decisions that are binding on the lower courts within their jurisdiction.

a. Jurisdictional authority

b. Federal authority

c. Higher court authority

d. Appellate authority

Answer: a

Objective: Describe the hierarchical structure of the courts.
Page Number: 37

Level: Intermediate

13. At the federal level, __________ control is applied through the appointment process.

a. Indirect

b. Executive

c. Direct

d. State

Answer: b

Objective: Summarize the ways the executive branch of the government exerts control over the courts.
Page Number: 34

Level: Intermediate

14. Congress has delegated the responsibility of setting the rules of practice, procedure, and evidence in federal courts to the __________ of the United States.

a. Federal judges

b. State judiciary

c. Rules Committee

d. Judicial Conference

Answer: d

Objective: Summarize the ways legislatures exert control over the courts.
Page Number: 32

Level: Intermediate

15. Some federal courts enjoy __________ jurisdiction, the right to hear a case for which it would not ordinarily have original jurisdiction.

a. Geographical

b. Diversity

c. Federal question

d. Supplemental

Answer: d

Objective: Summarize the ways legislatures exert control over the courts.
Page Number: 31

Level: Basic

16. In which landmark decision did the Supreme Court define a search as consisting of government action that infringes on a "reasonable expectation of privacy"?

a. Tennessee v. Garner
b. Marbury v. Madison
c. Brown v. Board of Education
d. Katz v. United States
Answer: d

Objective: Describe the hierarchical structure of the courts.

Page Number: 38

Level: Intermediate

17. Congressional efforts to tinker with court jurisdiction have become so prevalent in recent years that which term has been assigned to the practice?

a. Court-tinkering

b. Court-stripping

c. Stacking the courts

d. Overlapping the courts

Answer: b

Objective: Summarize the ways legislatures exert control over the courts.
Page Number: 33

Level: Intermediate

18. The __________ is an executive agency that is responsible for prosecuting individuals who violate federal laws and for representing the government in civil cases.

a. Department of Labor

b. Department of Justice

c. U.S. Marshall Service

d. State Department

Answer: b

Objective: Summarize the ways legislatures exert control over the courts.
Page Number: 33

Level: Intermediate

19. The __________ Amendment requires trials to be open to the public.

a. Eighth

b. Fourth

c. Tenth

d. Sixth

Answer: d

Objective: Summarize the various other ways in which control is exerted over the courts.

Page Number: 39

Level: Basic

20. __________ groups are powerful interest groups that often seek to influence the courts by calling for harsh punishments.

a. Victims' advocacy

b. Lower court

c. Test case

d. Prisoner rights

Answer: a

Objective: Summarize the various other ways in which control is exerted over the courts.
Page Number: 40

Level: Intermediate

21. Which type of jurisdiction grants the U.S. Supreme Court original jurisdiction over certain cases arising from the states?

a. Subject matter jurisdiction

b. Appellate jurisdiction

c. Geographical jurisdiction

d. Federal jurisdiction

Answer: d

Objective: Summarize the ways legislatures exert control over the courts.
Page Number: 31

Level: Intermediate

22. __________ serve(s) as a powerful tool for voters to exert control over the judiciary.

a. Elections

b. Subject matter jurisdiction

c. Due process

d. Federal jurisdiction

Answer: a

Objective: Summarize the various other ways in which control is exerted over the courts.
Page Number: 39

Level: Basic

23. Which term refers to a brief that is often filed on behalf of various interest groups as a means to get involved in cases and thereby influence court decisions and policy?

a. Subject matter jurisdiction

b. Mens rea
c. Habeas corpus
d. Amicus curiae
Answer: d

Objective: Summarize the various other ways in which control is exerted over the courts.
Page Number: 41

Level: Intermediate

24. The mission of the __________ is "to be the national representative of the legal profession, serving the public and the profession by promoting justice, professional excellence, and respect for the law."

a. Lawyers of America

b. Judicial Discretion Committee

c. National Association of Prosecutors

d. American Bar Association

Answer: d

Objective: Summarize the ways legislatures exert control over the courts.
Page Number: 32

Level: Intermediate

25. __________ frequently engage(s) in efforts to promote the independence and autonomy of their states' judiciaries.

a. Bar associations

b. The Department of Justice

c. Interest groups

d. The Center for Court Innovation

Answer: a

Objective: Summarize the ways legislatures exert control over the courts.
Page Number: 32

Level: Intermediate

Chapter 2 True-False

1. Attempts to limit court jurisdictions have most often come in the form of legislative proposals by members of Congress as a means of voicing their displeasure with controversial court decisions.


a. True


b. False

Answer: a

Objective: Summarize the ways legislatures exert control over the courts.
Page Number: 30

Level: Intermediate

2. The Center of Court Innovation has been instrumental in the formation of innovative problem-solving courts.


a. True


b. False

Answer: a

Objective: Summarize the various other ways in which control is exerted over the courts.
Page Number: 44

Level: Basic

3. Judicial elections are common in both the higher courts and lower courts.


a. True


b. False

Answer: b

Objective: Summarize the various other ways in which control is exerted over the courts.
Page Number: 39

Level: Basic

4. Federal question jurisdiction refers to the authority of federal courts to hear cases touching on the Constitution or other federal laws.


a. True


b. False

Answer: a

Objective: Summarize the ways legislatures exert control over the courts.
Page Number: 31

Level: Intermediate

5. The ability for courts to control from within is severely limited in regards to assigning degrees of priority for different types of cases.


a. True


b. False

Answer: b

Objective: Summarize the ways legislatures exert control over the courts.
Page Number: 32

Level: Intermediate

6. A judicially restrained judge will seek ways to avoid precedent and look to set new guidelines and rules.


a. True


b. False

Answer: b

Objective: Summarize the ways legislatures exert control over the courts.
Page Number: 32

Level: Intermediate

7. Brown v. Board of Education is a well-known test case.


a. True


b. False

Answer: a

Objective: Summarize the various other ways in which control is exerted over the courts.
Page Number: 40

Level: Intermediate

8. Think tanks can influence the courts through training, research, and policy recommendations.


a. True


b. False

Answer: a

Objective: Summarize the various other ways in which control is exerted over the courts.
Page Number: 44

Level: Intermediate

9. State bar associations often provide services including training, information, and policy recommendations.


a. True


b. False

Answer: a

Objective: Summarize the various other ways in which control is exerted over the courts.
Page Number: 43

Level: Intermediate

10. Indirect controls are constitutionally authorized.


a. True


b. False

Answer: b

Objective: Summarize the ways legislatures exert control over the courts.
Page Number: 33

Level: Intermediate

11. Executive control over the courts is manifested through appointments to the bench and executive participation in the courts.


a. True


b. False

Answer: a

Objective: Summarize the ways the executive branch of the government exerts control over the courts.
Page Number: 35

Level: Intermediate

12. It is a common strategy for a lower court to ignore a higher court's decision altogether.


a. True


b. False

Answer: b

Objective: Describe the hierarchical structure of the courts.
Page Number: 38

Level: Intermediate

13. In theory, the President could add more justices to the Supreme Court because the Constitution does not explicitly dictate the number of Supreme Court justices.


a. True


b. False

Answer: a

Objective: Describe the hierarchical structure of the courts.
Page Number: 36

Level: Intermediate

14. The Senate ultimately decides who becomes a federal judge, even though the President nominates potential judges to serve on the federal bench.


a. True


b. False

Answer: a

Objective: Describe the hierarchical structure of the courts.
Page Number: 36

Level: Basic

15. Control over the courts can be accomplished through public participation.


a. True


b. False

Answer: a

Objective: Summarize the various other ways in which control is exerted over the courts.
Page Number: 39

Level: Intermediate

16. Judicial activism is the philosophy of limiting decisions to the facts of each case, deciding only the issue or issues that need to be resolved in a particular situation.


a. True


b. False

Answer: b

Objective: Summarize the various other ways in which control is exerted over the courts.
Page Number: 44

Level: Intermediate

17. Nearly all high court decisions are subject to interpretation simply by the way they are written.


a. True


b. False

Answer: a

Objective: Describe the hierarchical structure of the courts.
Page Number: 37

Level: Intermediate

18. Subject matter jurisdiction is concerned with the court's distinct functions and responsibilities at different levels within a single judiciary.


a. True


b. False

Answer: b

Objective: Summarize the ways legislatures exert control over the courts.
Page Number: 30

Level: Intermediate

19. Interest groups have little influence throughout government.


a. True


b. False

Answer: b

Objective: Summarize the various other ways in which control is exerted over the courts.
Page Number: 40

Level: Basic

20. Despite the fact that lower courts are controlled by higher courts through jurisdictional and rule-setting authority, lower courts have developed strategies to react to higher-court decisions.


a. True


b. False

Answer: a

Objective: Describe the hierarchical structure of the courts.
Page Number: 37

Level: Intermediate

21. The President sets the budget and thus appropriates money for the judicial branch to operate.


a. True


b. False

Answer: b

Objective: Summarize the ways the executive branch of the government exerts control over the courts.

Page Number: 34

Level: Basic

22. The public is essentially powerless when it comes to controlling the courts.


a. True


b. False

Answer: b

Objective: Summarize the various other ways in which control is exerted over the courts.
Page Number: 39

Level: Basic

23. Federal judges are often fearful of losing their jobs for issuing unfavorable decisions or running courts as they see fit.


a. True


b. False

Answer: b

Objective: Describe the hierarchical structure of the courts.
Page Number: 37

Level: Intermediate

24. At the federal level, the Congress defines the number of judgeships.


a. True


b. False

Answer: a

Objective: Describe the hierarchical structure of the courts.
Page Number: 36

Level: Basic

25. State courts have either original or appellate jurisdiction, and do not have the

authority to decide on matters involving federal questions, diversity issues, or supplemental matters.


a. True


b. False

Answer: a

Objective: Summarize the ways legislatures exert control over the courts.
Page Number: 31

Level: Intermediate

Chapter 2 Fill in the Blank

Write the word that best completes each statement or answers the question.

1. The legislative efforts to take jurisdiction away from courts is known as __________.

Answer: Court-stripping

Objective: Summarize the ways legislatures exert control over the courts.
Page Number: 33

Level: Basic

2. The three members of the __________ workgroup work together on a daily basis, and it is in their interest to work together to ensure the efficient administration of justice.

Answer: Courtroom 

Objective: Summarize the various other ways in which control is exerted over the courts.
Page Number: 45

Level: Basic

3. Article __________ of the U.S. Constitution gives Congress the power to create courts.

Answer: III

Objective: Summarize the ways legislatures exert control over the courts.
Page Number: 30

Level: Basic

4. A formal definition of a __________ is "the territory, subject matter, or persons over which lawful authority may be exercised by a court or other justice agency, as determined by statute or constitution."

Answer: Jurisdiction

Objective: Summarize the ways legislatures exert control over the courts.
Page Number: 30

Level: Basic

5. The U.S. __________ Service provides security for federal courthouses and judges.

Answer: Marshals

Objective: Describe the hierarchical structure of the courts.
Page Number: 36

Level: Intermediate

6. Legislatures exert __________ controls over the courts through two important channels. These include confirmations and budgeting.

Answer: Indirect 

Objective: Summarize the ways legislatures exert control over the courts.
Page Number: 33

Level: Intermediate

7. __________ court decisions require interpretation and are sometimes ignored or applied sparingly.

Answer: Higher 

Objective: Describe the hierarchical structure of the courts.
Page Number: 37

Level: Difficult

8. The authority of higher courts to issue decisions that are binding on the lower courts within their jurisdiction is known as __________ authority.

Answer: Jurisdictional 

Objective: Describe the hierarchical structure of the courts.
Page Number: 37

Level: Intermediate

9. The National Center for State Courts is a __________ tank that seeks "to improve the administration of justice through leadership and service to state courts, and courts around the world."

Answer: Think 

Objective: Summarize the various other ways in which control is exerted over the courts.
Page Number: 42

Level: Basic

10. Shortly after Franklin Roosevelt was elected to the presidency in 1936, he unleashed a proposal called the Judiciary __________ Bill of 1937 with the intent to "stack" the Supreme Court in order to uphold important New Deal measures.

Answer: Reorganization 

Objective: Summarize the ways the executive branch of the government exerts control over the courts.
Page Number: 36

Level: Intermediate

11. __________ jurisdiction refers to the organization of courts in distinct geographic regions.

Answer: Geographical 

Objective: Summarize the ways legislatures exert control over the courts.
Page Number: 30

Level: Basic

12. Allowing the __________ to openly participate in the court process helps ensure that judiciaries do not become excessively powerful.

Answer: Public

Objective: Summarize the ways legislatures exert control over the courts.
Page Number: 30

Level: Difficult

13. The American __________ Association accredits law schools around the country, which in turn affects the training of attorneys, and thus the courts themselves.

Answer: Bar 

Objective: Summarize the ways legislatures exert control over the courts.
Page Number: 32

Level: Basic

14. Some courts have limited __________ matter jurisdiction because they only hear specific types of cases, such as gun cases, drug cases, and domestic violence cases.

Answer: Subject 

Objective: Summarize the ways legislatures exert control over the courts.
Page Number: 30

Level: Difficult

15. A judicially __________ judge is one who sees his or her role as more than interpreting the Constitution or laws. They avoid precedent and hand down decisions with sweeping implications for the future.

Answer: Active

Objective: Summarize the various other ways in which control is exerted over the courts.
Page Number: 44

Level: Difficult

16. Appointments to the bench and executive participation in the courts are examples of how __________ control is manifested in the courts.

Answer: Executive 

Objective: Summarize the ways the executive branch of the government exerts control over the courts.

Page Number: 34

Level: Intermediate

17. The president is given authority, via the __________, to appoint federal judges.

Answer: Constitution

Objective: Summarize the ways the executive branch of the government exerts control over the courts.
Page Number: 34

Level: Basic

18. __________ jurisdiction refers to the authority of certain federal courts to hear cases where the parties are from different states.

Answer: Diversity 

Objective: Summarize the ways legislatures exert control over the courts.
Page Number: 31

Level: Intermediate

19.  The ___________Amendment requires that trials be open to the public.

Answer: Sixth

Objective: Describe the hierarchical structure of the courts.
Page Number: 39

Level: Intermediate

Chapter 2 Matching
Match the type of jurisdiction with the correct description.

	1.Appellate jurisdiction
	a. The courts’ distinct functions and responsibilities at different levels within a single judiciary

	2. Diversity jurisdiction
	b. The organization of courts in distinct regions

	3. Federal question jurisdiction
	c. The type of case that individual courts can adjudicate.

	4. Geographical jurisdiction
	d. The lawful authority of a court to hear or act upon a case from its beginning and to pass judgment on the law and the facts

	5. Hierarchical jurisdiction
	e. The lawful authority of a court to review a decision made by a lower court, the lawful authority of a court to hear an appeal from a judgment of a lower court

	6. Original jurisdiction
	f. One of the main types of federal court jurisdiction that refers to the authority of federal courts to hear cases touching on the U.S. Constitution or other federal laws

	7. Subject matter jurisdiction
	g. One of three main types of federal court jurisdiction. This refers to the authority of federal courts to hear cases where the parties are from different states.

	8. Supplemental jurisdiction
	h. Refers to the right of some federal courts to hear a case for which they would not ordinarily have original jurisdiction


1. *e

2. *g

3. *f

4. *b

5. *a

6. *d

7. *c

8. *h

Level: Basic
Match the example with the different type of legislative and executive control.

	9. Direct control
	a. Higher courts having direct influence over lower courts

	10. Indirect control
	b. The appointment process

	11. Executive control
	c. Jurisdiction, creating courts, and setting rules the courts must follow

	12. Control from above
	d. Confirmations and budgets


 9. *c

10. *d

11. *b

12.*a

Level: Basic
Chapter 2 Essay

1. What kinds of direct controls over the courts are available to legislature?

Answer:

In addition to jurisdiction, legislative bodies can create courts, set rules they must follow, and limit jurisdiction.

Objective: Summarize the ways legislatures exert control over the courts.
Page Number: 32-33

Level: Basic

2. How do government executives exercise control over the courts?

Answer:

The president has authority to appoint federal judges, but deference is often given to senators when the vacancies are in their states.

The prosecution of federal offenders is done by U.S. attorneys who are employed by the executive agency within the Department of Justice.

Objective: Summarize the ways the executive branch of the government exerts control over the courts.
Page Number: 35-36

Level: Intermediate

3. What indirect controls over the courts are available to the legislature?

Answer:


The Senate has the responsibility to confirm federal judges.


Congress sets the budget and appropriates money for the judicial branch.

Objective: Summarize the ways legislatures exert control over the courts.
Page Number: 33-34

Level: Basic

Chapter 2 Critical Thinking

1. What are the key issues surrounding the importance of interpretation of higher-court decisions?

Answer:

High-court judges at the federal level are employed for life and don’t need to fear losing their jobs for issuing unfavorable decisions.

An example could be “reasonable expectation of privacy.”

Lower courts can ignore the higher court’s decision or implement the decision sparingly.

Objective: Describe the hierarchical structure of the courts.
Page Number: 37-38

Level: Intermediate

2. Explain judicial restraint and judicial activism and what role they play within the court system by giving Supreme Court case Kyllo v. United States.

Answer:

Judicial restraint is the philosophy of limiting decisions to the facts of each case, deciding only the issue or issues that need to be resolved in a particular situation. Use of precedent.

Judicial activism is the philosophy of using one’s power as a judge to do more that interpret the Constitution or laws by avoiding precedent and handing down decisions with sweeping implications for the future. Avoids precedent.

In Kyllo v. United States, it was decided the it was unconstitutional to use thermal-imaging without a warrant.  This simple-looking decision has great and long-lasting impacts on the police.

Objective: Summarize the various other ways in which control is exerted over the courts.
Page Number: 44-45

Level: Difficult
CHAPTER 3

Federal Courts

Chapter 3 Multiple Choice
Choose the one alternative that best completes the statement or answers the question.

1. __________ opinions are agreed to by all the judges and tend to be short.

a. Concurring

b. Habeas corpus
c. En banc
d. Per curiam
Answer: d

Objective:

Page Number: 60

Level: Intermediate

2. The Supreme Court generally issues written opinions for less than __________ cases each term.

a. 200

b. 500

c. 100

d. 50

Answer: c

Objective: Describe the structure of the federal court system and the various types of federal courts.
Page Number: 58

Level: Basic

3. The law(s) that emerged from the first meeting of Congress was/were the __________.

a. Articles of Confederation

b. Federal Judiciary Act of 1891

c. Federal Judiciary Act of 1789

d. Congressional Judiciary Act of 1788

Answer: c

Objective: Outline the history and development of federal courts.
Page Number: 54

Level: Basic

4. Shortly after the September 11th attacks on the World Trade Center Towers, __________ were authorized as a means of dealing with alleged terrorists and similar individuals the government feels could threaten national security.

a. Terrorism courts

b. Military tribunals

c. En banc tribunals

d. Legislative courts

Answer: b

Objective: Summarize the administration in and caseload trends of federal courts.
Page Number: 70

Level: Intermediate

5. The __________ is/are the federal trial courts and the "entry point" into the federal judicial system.

a. U.S. Supreme Court

b. Circuit Courts

c. District Courts

d. Court of Appeals

Answer: c

Objective: Describe the structure of the federal court system and the various types of federal courts.
Page Number: 56

Level: Intermediate

6. The early practice of requiring two U.S. Supreme Court justices and one district judge to ride between each of the three districts was known as:

a. Traveling judge

b. Circuit riding

c. Dual courtships

d. Pony express

Answer: b

Objective: Outline the history and development of federal courts.
Page Number: 54

Level: Basic

7. Under chief justice Marshall, a decision was issued on the famous case of __________, where the Court asserted its authority to overrule acts of Congress—and decisions by the executive—that run counter to the Constitution.

a. Moore v. Illinois
b. Miranda v. Arizona
c. Hopwood v. Texas
d. Marbury v. Madison
Answer: d

Objective: Describe the structure of the federal court system and the various types of federal courts.
Page Number: 63

Level: Intermediate

8. The __________ was the first governing document in the United States.

a. U.S. Constitution

b. Second Constitution of Congress

c. Twelve Tables

d. Articles of Confederation

Answer: d

Objective: Outline the history and development of federal courts.

Page Number: 52

Level: Basic

9. A recent surge in criminal appeals has been attributed to a 2004 Supreme Court decision, __________, in which the state sentencing system was declared unconstitutional.

a. United States v. Booker
b. Blakely v. Washington
c. Marbury v. Madison
d. Solem v. Helm
Answer: b

Objective: Summarize the administration in and caseload trends of federal courts.
Page Number: 72

Level: Intermediate

10. The U.S. Court of International Trade is an outgrowth of the:

a. Federal Intelligence Surveillance Act of 1978

b. Judiciary Act of 1891

c. Customs Courts Act of 1980

d. Federal Judgeship Act of 1990

Answer: c

Objective: Describe the structure of the federal court system and the various types of federal courts.
Page Number: 67

Level: Intermediate

11. James Madison drafted a plan for a new national government known widely as the:

a. Federation of New States

b. New Jersey Plan

c. U.S. Constitution

d. Virginia Plan

Answer: d

Objective: Outline the history and development of federal courts.
Page Number: 53

Level: Intermediate

12. In __________, the Supreme Court declared part of the Military Commissions Act of 2006 unconstitutional and ruled that the Guantanamo Bay detainees who were subject to military tribunals could challenge their confinement in civilian court.

a. Boumrediene v. Bush
b. Hamdan v. Rumsfeld
c. Marbury v. Madison
d. Hopwood v. Texas
Answer: a

Objective: Summarize the administration in and caseload trends of federal courts.
Page Number: 70

Level: Intermediate

13. The federal court system is comprised of __________ tiers of courts.

a. Three

b. One

c. Two

d. Four

Answer: a

Objective: Describe the structure of the federal court system and the various types of federal courts.
Page Number: 56

Level: Basic

14. The Federal Intelligence Surveillance Act of 1978 (FISA) legislation has been amended more than once, and most significantly by the:

a. Federal Judgeship Act of 1990

b. 2001 PATRIOT Act

c. Federal Intelligence Act of 1998

d. Customs and Terrorism Act of 2004

Answer: b

Objective: Describe the structure of the federal court system and the various types of federal courts.
Page Number: 67

Level: Intermediate

15. The Judiciary Act of 1891, also known as the Evans Act, has the distinction of creating the:

a. Practice of circuit riding

b. Federal Appellate Court

c. Judicial branch of government

d. 13 United States Circuit Court of Appeals

Answer: d

Objective: Outline the history and development of federal courts.
Page Number: 54

Level: Intermediate

16. By law, the Supreme Court begins its annual term on the:

a. First Monday in November

b. First Monday in October

c. Second Tuesday in February

d. First Tuesday in May

Answer: b

Objective: Describe the structure of the federal court system and the various types of federal courts.
Page Number: 65

Level: Basic

17. In the controversial case of __________, the Court of Appeals for the Fifth Circuit decided that the University of Texas Law School could no longer give preference to African American or Mexican American applicants.

a. Miranda v. Arizona
b. Moore v. Illinois
c. Marbury v. Madison
d. Hopwood v. Texas
Answer: d

Objective: Describe the structure of the federal court system and the various types of federal courts.
Page Number: 60

Level: Intermediate

18. A __________ court martial handles charges of minor misconduct.

a. Special

b. General

c. Summary

d. Uniform

Answer: c

Objective: Summarize the administration in and caseload trends of federal courts.
Page Number: 70

Level: Intermediate

19. Almost all government power under the Articles of Confederation was vested within a single chamber legislature called:

a. The Department of Justice

b. The Senate

c. The Office of the President

d. Congress

Answer: d

Objective: Outline the history and development of federal courts.
Page Number: 52

Level: Intermediate

20. Within each federal circuit is a(n) __________ that consists of a chief judge and an equal, but undefined, number of district and court judges.

a. Circuit judicial council

b. Circuit-riding tribunal

c. En banc tribunal

d. Writ of certiorari council

Answer: a

Objective: Describe the structure of the federal court system and the various types of federal courts.
Page Number: 57

Level: Intermediate

21. The minimum number of judges required to decide on a particular matter is a(n):

a. Quota

b. Quorum

c. Allocation

d. Portion

Answer: b

Objective: Describe the structure of the federal court system and the various types of federal courts.
Page Number: 65

Level: Basic

22. Which term refers to the court’s power to review decisions from other levels or branches of government to ensure their consistency, legality, and conformity with the Constitution?

a. Habeas corpus petition

b. Judicial review

c. Consent decree

d. Writ of certiorari
Answer: b

Objective: Describe the structure of the federal court system and the various types of federal courts.
Page Number: 64

Level: Intermediate

23. The Judiciary Act of 1789 divided the U.S. into __________ judicial circuits.

a. 15

b. 18

c. 10

d. 13

Answer: d

Objective: Outline the history and development of federal courts.
Page Number: 56

Level: Basic

24. The __________ hears protest lawsuits stemming from failed bids for U.S. government contracts.

a. U.S. Court of Federal Claims

b. U.S. Tax Court

c. U.S. Court of Appeals for Veterans’ Claims

d. U.S. Bankruptcy Court

Answer: a

Objective: Describe the structure of the federal court system and the various types of federal courts.
Page Number: 69

Level: Intermediate

25. __________ are judgments by consent of the parties to a lawsuit where the defendant agrees to stop the alleged improper or illegal activity.

a. Cease and desist petitions

b. Constitutional decrees

c. Consent decrees

d. Habeas corpus petitions

Answer: c

Objective: Describe the structure of the federal court system and the various types of federal courts.
Page Number: 58

Level: Intermediate

Chapter 3 True-False

1. The Articles of Confederation was the first document to give the federal government taxing authority.


a. True


b. False

Answer: b

Objective: Outline the history and development of federal courts.
Page Number: 52

Level: Intermediate

2. Courts were not in place until the Constitution was ratified.


a. True


b. False

Answer: b

Objective: Outline the history and development of federal courts.
Page Number: 52

Level: Basic

3. The Supreme Court serves a review function and does not adjudicate offenses.


a. True


b. False

Answer: a

Objective: Describe the structure of the federal court system and the various types of federal courts.
Page Number: 56

Level: Basic

4. Section 2 of the Judiciary Act of 1789 was responsible for creating the first federal district court and established 13 district courts.


a. True


b. False

Answer: a

Objective: Outline the history and development of federal courts.
Page Number: 56

Level: Intermediate

5. The New Jersey Plan called for legislative power to be broken into two houses, the 
a. True


b. False

Answer: a

Objective: Outline the history and development of federal courts.
Page Number: 53

Level: Intermediate

6. Circuit riding was widely enjoyed by Supreme Court justices, as it allowed them the opportunity to travel across their jurisdiction.


a. True


b. False

Answer: b

Objective: Outline the history and development of federal courts.
Page Number: 54

Level: Intermediate

7. Today, there is only one judge per district.


a. True


b. False

Answer: b

Objective: Describe the structure of the federal court system and the various types of federal courts.
Page Number: 57

Level: Basic

8. The benefit of having more than one judge in each federal district is that multiple trials can be held at the same time.


a. True


b. False

Answer: a

Objective: Describe the structure of the federal court system and the various types of federal courts.
Page Number: 57

Level: Intermediate

9. The Supreme Court is recognized as the workhorse in the federal system.


a. True


b. False

Answer: b

Objective: Describe the structure of the federal court system and the various types of federal courts.
Page Number: 57

Level: Intermediate

10. From 1911 until now, the federal court structure has remained largely unchanged.


a. True


b. False

Answer: a

Objective: Describe the structure of the federal court system and the various types of federal courts.
Page Number: 56

Level: Intermediate

11. District court judges are spared from deciding bankruptcy cases.


a. True


b. False

Answer: a

Objective: Describe the structure of the federal court system and the various types of federal courts.
Page Number: 58

Level: Intermediate

12. The Articles of Confederation created the legislative, judicial, and executive branches of government.


a. True


b. False

Answer: b

Objective: Outline the history and development of federal courts.
Page Number: 52

Level: Basic

13. The federal appellate courts do not engage in fact finding.


a. True


b. False

Answer: a

Objective: Describe the structure of the federal court system and the various types of federal courts.
Page Number: 60

Level: Basic

14. Most criminal cases originate at the state level.


a. True


b. False

Answer: a

Objective: Describe the structure of the federal court system and the various types of federal courts.
Page Number: 56

Level: Basic

15. Judicial review is a power explicitly referenced in Article III.


a. True


b. False

Answer: b

Objective: Outline the history and development of federal courts.
Page Number: 53

Level: Basic

16. Each federal court is tasked with its own administrative functions.


a. True


b. False

Answer: a

Objective: Summarize the administration in and caseload trends of federal courts.
Page Number: 71

Level: Intermediate

17. The U.S. Court of Appeals does its work via three-judge panels.


a. True


b. False

Answer: a

Objective: Describe the structure of the federal court system and the various types of federal courts.
Page Number: 60

Level: Basic

18. Opponents of Madison's plan for a new national government drafted the so-called New York Plan.


a. True


b. False

Answer: b

Objective: Outline the history and development of federal courts.
Page Number: 53

Level: Basic

19. Article I of the U.S. Constitution spells out the structure and function of the federal judiciary.


a. True


b. False

Answer: b

Objective: Outline the history and development of federal courts.
Page Number: 52

Level: Intermediate

20. A defendant who disagrees with a judge's decision to admit questionable evidence may appeal if convicted.


a. True


b. False

Answer: a

Objective: Describe the structure of the federal court system and the various types of federal courts.
Page Number: 59

Level: Intermediate

21. The U.S. Tax Court can hear disputes before the tax amount in dispute has been paid in full.


a. True


b. False

Answer: a

Objective: Describe the structure of the federal court system and the various types of federal courts.
Page Number: 68

Level: Intermediate

22. The primary function of federal appellate courts is to review alleged errors made by district court judges.


a. True


b. False

Answer: a

Objective: Describe the structure of the federal court system and the various types of federal courts.
Page Number: 60

Level: Basic

23. Oral arguments are always held in appellate courts.


a. True


b. False

Answer: b

Objective: Describe the structure of the federal court system and the various types of federal courts.
Page Number: 60

Level: Intermediate

24. Concurring opinions support the opinion, but with different reasoning.


a. True


b. False

Answer: a

Objective: Describe the structure of the federal court system and the various types of federal courts.
Page Number: 62

Level: Intermediate

25. The majority of cases heard by bankruptcy judges involve corporations rather than individuals. 


a. True


b. False

Answer: b

Objective: Describe the structure of the federal court system and the various types of federal courts.
Page Number: 58

Level: Intermediate

Chapter 3 Fill in the Blank
Write the word that best completes each statement or answers the question.

1. The Court's decision in the case __________ v. Board of Education overthrew racial segregation in public schools.

Answer: Brown 

Objective: Describe the structure of the federal court system and the various types of federal courts.
Page Number: 65

Level: Intermediate

2. Four of the nine U.S. Supreme Court justices must agree to hear a case before a writ of certiorari will be issued. This is known as the rule of __________.

Answer: Four

Objective: Describe the structure of the federal court system and the various types of federal courts.
Page Number: 63

Level: Basic

3. Article __________ of the Constitution establishes a federal judiciary and reinforces the practice of federalism.

Answer: III 

Objective: Outline the history and development of federal courts.
Page Number: 53

Level: Basic

4. A quorum for a decision in the Supreme Court is __________ justices.

Answer: Six

Objective: Describe the structure of the federal court system and the various types of federal courts.
Page Number: 65

Level: Basic 

5. The U.S. Court of International Trade and the Foreign Intelligence Surveillance Court are collectively known as __________ III Courts.

Answer: Article 

Objective: Describe the structure of the federal court system and the various types of federal courts.
Page Number: 67

Level: Basic

6. The U.S. __________ Court is the final arbiter in the U.S. judicial system.

Answer: Supreme 

Objective: Describe the structure of the federal court system and the various types of federal courts.
Page Number: 62

Level: Intermediate

7. The U.S. __________ Court specializes in settling disputes over federal income taxes.

Answer: Tax 

Objective: Describe the structure of the federal court system and the various types of federal courts.
Page Number: 68

Level: Intermediate

8. The case __________ Scott v. Sanford held that people of African descent, whether slaves or not, could never be citizens of the United States.

Answer: Dred
Objective: Describe the structure of the federal court system and the various types of federal courts.
Page Number: 64

Level: Intermediate

9. Supreme Court terms are divided into two periods known as __________ and recesses.

Answer: Sittings

Objective: Describe the structure of the federal court system and the various types of federal courts.
Page Number: 65

Level: Basic

10. __________ corpus petitions are efforts on the part of prisoners to challenge the constitutionality of their confinement.

Answer: Habeas 

Objective: Describe the structure of the federal court system and the various types of federal courts.
Page Number: 58

Level: Basic

11. Supreme Court decisions can be altered by __________ amendment, but such alterations are exceptionally rare.

Answer: Constitutional 

Objective: Describe the structure of the federal court system and the various types of federal courts.
Page Number: 62

Level: Difficult

12. In 1950, Congress adopted the Uniform Code of  __________ Justice, which is basically the military's criminal code, not unlike state penal codes or the U.S. code.

Answer: Military 

Objective: Describe the structure of the federal court system and the various types of federal courts.
Page Number: 69

Level: Basic

13. If the Supreme Court agrees the case is worth deciding, it issues a writ of __________.

Answer: Certiorari
Objective: Describe the structure of the federal court system and the various types of federal courts.
Page Number: 63

Level: Intermediate

14. The New Deal case of West Coast Hotel Co. v. Parrish upheld __________ wage laws.

Answer: Minimum 

Objective: Describe the structure of the federal court system and the various types of federal courts.
Page Number: 64

Level: Basic

15. __________ court martials are reserved for the most serious violations of the Uniform Code.

Answer: General

Objective: Summarize the administration in and caseload trends of federal courts.
Page Number: 70

Level: Intermediate

16. The __________ Act of 1789 effectively created two sets of lower federal courts, beneath the Supreme Court.

Answer: Judiciary 

Objective: Outline the history and development of federal courts.
Page Number: 52

Level: Difficult

17. The Supreme Court has both original and __________ jurisdiction.

Answer: Appellate

Objective: Describe the structure of the federal court system and the various types of federal courts.
Page Number: 62

Level: Intermediate

18. The Court's decision in __________ v. New York made the First Amendment's free speech provisions binding on the states.

Answer: Gitlow 

Objective: Describe the structure of the federal court system and the various types of federal courts.
Page Number: 64

Level: Intermediate

19. The U.S. courts of appeals mostly review decisions from the __________ courts.

Answer: District 

Objective: Describe the structure of the federal court system and the various types of federal courts.
Page Number: 58

Level: Basic

20. If there is a problem with conflicting decisions by different panels of appellate court judges, all of the judges within the circuit will sit in what is known as a(n) __________ proceeding.

Answer: En banc 

Objective: Describe the structure of the federal court system and the various types of federal courts.
Page Number: 60

Level: Difficult
Chapter 3 Matching
Match the landmark legislation with the corresponding description.

	1. Judiciary Act of 1789
	a. Changed the formal name of the district court of appeal to U.S. Court of Appeals for the ____ Circuit

	2. Court of Appeals Act of 1891
	b. U.S. legislation that spells out the procedures for conducting foreign intelligence surveillance

	3.  Judicial Code of 1948
	c. The federal law that established the organization of the federal courts, which emerged from the first meeting of Congress

	4. Federal Judgeship Act of 1990
	d. The federal law that created the 13 U.S. Circuit Courts

	5. Customs Courts Act of 1980
	e. Contained provisions for 74 new district court positions, bringing the current total of authorized judgeships to 678

	6. Federal Intelligence Surveillance Act of 1978
	f. The most significant federal legislation affecting international trade disputes


1. *c

2. *d

3. *a

4. *e

5. *f

6. *b

Level: Basic

Match the type of federal court with the correct description of the purpose of the court.

	7. District Court
	a. Not a trial or fact-finding court, but mostly reviews district court decisions

	8. Appellate Court
	b. Final arbiter and has both original and appellate jurisdiction

	9. Supreme Court
	c. Federal trial court and entry point into the federal system

	10. U.S. Court of International Trade
	d. Resolves disputes involving international trade



7.*c


8. *a


9. *b


10.*d

Objective: Describe the structure of the federal court system and the various types of federal courts.

Page Number: 56-69

Level: Basic
Chapter 3 Essay

1. How did the federal courts develop historically?

Answer:


The Preconstitutional Era used the Articles of Confederation as a governing 
document.

Development of the Virginia Plan and New Jersey Plan was in response to key issues that were missing in the Articles of Confederation.

Postconstitutional Era addressed the Supreme Court and created a judiciary that was independent from the other branches of government.

Article III states federal judges are appointed for life and salaries cannot be reduced by the president or Congress. Federal judiciary can be expanded through legislature and Congress must approve.

Judiciary Act of 1789 established the organization of the federal courts and the Judiciary Act of 1891 divided the U.S. into 13 judicial circuits.

Objective: Outline the history and development of federal courts.
Page Number: 53

Level: Difficult

2. What are the various types of federal courts and what is each court’s role?

Answer:

U.S. District Courts are the federal trial courts and the entry point into the federal judicial system.

Appellate Courts serve as the review court and hear cases that originate from the district court. They have no control over the cases they receive.

U.S. Supreme Court is the final arbiter in the U.S. judicial system and hears only 100 cases per year. The Supreme Court has both original and appellate jurisdiction.

Objective: Describe the structure of the federal court system and the various types of federal courts.

Page Number: 56-63

Level: Intermediate

3. Summarize the Specialized Article I and Article III Courts.

Answer:


U.S. Court of International Trade resolves disputes involving international trade.

Federal Intelligence Surveillance Court oversees requests for surveillance warrants against suspected foreign intelligence agents operating inside the U.S. and has been called “America’s Secret Court”.

U.S. Tax Court settles disputes over federal income taxes.

U.S. Court of Appeals for Veteran Claims reviews decisions from the Board of Veterans’ Appeals.

U.S. Court of Federal Claims issues decisions for just compensation, refunds of federal taxes, statutory rights of military personnel, damages for breaches of contract, and claims involving copyrights.

Military Tribunals are the authorized mead of dealing with alleged terrorists and similar individuals who the government feels could threaten national security.

Objective: Describe the structure of the federal court system and the various types of federal courts.

Page Number: 67-70

Level: Basic

Chapter 3 Critical Thinking

1. Discuss the important eras of the Supreme Court and the important happenings of these eras.

Answer:

Chief Justice Marshall (1801-1835) wanted justices to settle disagreements privately. In Marbury v. Madison the Court asserted its authority to overrule acts of Congress, and the right of judicial review over decisions from other levels or branches of government.

Chief Justice Taney felt states should enjoy more power, addressed key issues on slavery in Moore v. Illinois and Dred Scott v. Sanford.
Chief Justice Burger held a more conservative court and addressed issues on the death penalty, life sentences, and cruel and unusual punishments.

Objective: Describe the structure of the federal court system and the various types of federal courts.

Page Number: 64-65

Level: Intermediate

2. Discuss federal judicial administration and caseload levels. 

Answer:

Each federal court is tasked with its own administrative functions, including hiring, budgets, and maintaining court records. The clerk handles most of the administrative responsibilities.

Regional councils are charged with making all the necessary orders for the administration of justice within the circuit.

Nationally, the Judicial Conference of the United States is the main policy-making body of Federal Judiciary.

District court caseloads are the largest and Table 3-1 summarizes the workload.

The court of appeals caseload has also been on the increase, while the Supreme Court still only addresses approximately 100 cases each year. Figure 3-5 outlines the caseloads for the appellate court.

Objective: Summarize the administration in and caseload trends of federal courts.
Page Number: 71-76

Level: Intermediate
CHAPTER 4

State Courts

Chapter 4 Multiple Choice
Choose the one alternative that best completes the statement or answers the question.

1. __________ courts often go by names like "Superior Court," "Circuit Court," or even "District Court."

a. Special jurisdiction

b. Circuit jurisdiction

c. General jurisdiction

d. Superior jurisdiction

Answer: c

Objective: Summarize the differing structures of state court systems.
Page Number: 87

Level: Basic

2. A(n) __________ is a continuance of a scheduled event.

a. Jurisprudence

b. Adjudication

c. Recess

d. Adjournment

Answer: d

Objective: Summarize the administration of state courts.
Page Number: 97

Level: Basic

3. Limited jurisdiction courts constitute roughly __________ % of all courts.

a. 50

b. 25

c. 90

d. 70

Answer: c

Objective: Summarize the differing structures of state court systems.
Page Number: 84

Level: Basic

4. Which of the following is NOT a measure and/or standard developed in a 1990 document, and widely endorsed by the judicial community?

a. Access to justice

b. Slow and steady progress of cases

c. Public trust and confidence

d. Equality, fairness, and integrity

Answer: b

Objective: Summarize the administration of state courts.
Page Number: 97

Level: Intermediate

5. Whereas the federal judiciary has __________ levels of courts, many states have __________.

a. Three, four

b. One, two

c. Two, three

d. Two, four

Answer: a

Objective: Summarize the differing structures of state court systems.
Page Number: 84

Level: Intermediate

6. The total incoming trial caseload for lower state courts exceeds over __________ in any given year.

a. 500,000,000

b. 100,000,000

c. 200,000,000

d. 50,000,000

Answer: b

Objective: Describe the workload of state courts.
Page Number: 91

Level: Basic

7. The __________ has for years tracked caseload trends in the state courts for many years.

a. National Center for State Courts

b. Federal Department of Case Statistics

c. National Database of State Courts

d. State Court Statistical Center

Answer: a

Objective: Outline the history and development of state courts.
Page Number: 84

Level: Intermediate

8. Justice of the Peace Courts have jurisdiction over __________ matters.

a. Misdemeanor criminal

b. Major civil

c. Felony criminal

d. Minor civil

Answer: d

Objective: Summarize the differing structures of state court systems.
Page Number: 86

Level: Intermediate

9. In 1987, the National Center for State Courts received a grant from the Bureau of Justice Assistance to create its __________, which was charged with developing performance standards that could be used by the state courts.

a. Commission on Trial Court Performance Standards

b. Committee to Improve Court Performance Standards

c. Organization for Judicial Performance Standards

d. Administrative and Court Performance Standards Group

Answer: a

Objective: Summarize the administration of state courts.
Page Number: 97

Level: Intermediate

10. According to the Justice Department's Bureau of Justice Statistics, __________ of every 100 murder and non-negligent manslaughter defendants are convicted.

a. 17

b. 68

c. 46

d. 31

Answer: b

Objective: Describe the workload of state courts.
Page Number: 93

Level: Basic

11. In the wake of the Terri Schiavo decision, Congress went so far as to pass an Act (which President Bush signed) dubbed the __________. The legislation transferred jurisdiction for the case from the Florida state court to the federal courts.

a. Florida Judicial Compromise

b. Palm Sunday Compromise

c. Florida to Federal Decision

d. Schiavo Transfer Petition

Answer: b

Objective: Be familiar with recent developments in state courts.
Page Number: 99

Level: Intermediate

12. Any appeal in a criminal case that is not satisfactorily resolved at the __________ appellate court level may be brought before the state supreme court.

a. Medium

b. Intermediate

c. Secondary

d. Interrogatory

Answer: b

Objective: Summarize the differing structures of state court systems.
Page Number: 89

Level: Intermediate

13. Today there are over __________ convictions for felonies in state courts.

a. 1,000,000

b. 2,000,000

c. 250,000

d. 500,000

Answer: a

Objective: Summarize the differing structures of state court systems.
Page Number: 91

Level: Basic

14. Which was the first state to declare the death penalty unconstitutional since the U.S. Supreme Court reinstated it in Gregg v. Georgia?

a. New York

b. Maine

c. Texas

d. Pennsylvania

Answer: a

Objective: Summarize the differing structures of state court systems.
Page Number: 90

Level: Intermediate

15. Appeals from limited jurisdiction courts usually go before the general jurisdiction courts as a new trial, known as a(n):

a. Adjournment

b. En banc trial
c. Trial de novo
d. Case flow management

Answer: c

Objective: Summarize the differing structures of state court systems.
Page Number: 86

Level: Intermediate

16. These laws mandate that prisoners serve 85% of their original sentence, and they have abolished parole boards which have traditionally assumed responsibility for deciding when prisoners are released.

a. Increased prisoner time

b. Truth in sentencing

c. The 85/15 rule

d. Parole abolition

Answer: b

Objective: Be familiar with recent developments in state courts.
Page Number: 98

Level: Intermediate

17. Which is the largest category of convictions for felonies?

a. Drug offenses

b. Violent crimes

c. Sexual crimes

d. Property crimes

Answer: a

Objective: Describe the workload of state courts.
Page Number: 94

Level: Intermediate

18. While every state has at least one court of last resort, __________ and __________ each have two.

a. Maine, Oklahoma

b. Oklahoma, Texas

c. Maine, Massachusetts

d. Pennsylvania, Texas

Answer: b

Objective: Describe the workload of state courts.
Page Number: 89

Level: Intermediate

19. During the colonial period, most political authority rested with __________ who were appointed by the king of England.

a. Village leaders

b. Public commissioners

c. High chancellors

d. Governors

Answer: d

Objective: Outline the history and development of state courts.
Page Number: 80

Level: Intermediate

20. State courts have both __________ and __________ jurisdiction.

a. Original, appellate

b. Original, special

c. Appellate, limited

d. Appellate, diversity

Answer: a

Objective: Outline the history and development of state courts.
Page Number: 82

Level: Intermediate

21. Which term describes the sharing of judicial power between the states and the federal government?

a. Judicial federalism

b. Judicial synergism

c. Judicial leverage

d. Judicial collaboration

Answer: a

Objective: Summarize the differing structures of state court systems.
Page Number: 90

Level: Basic

22. In terms of serious offenses, __________ results in the lowest convictions.

a. Nonnegligent manslaughter

b. Motor vehicle theft

c. Aggravated assault

d. Drug trafficking

Answer: b

Objective: Describe the workload of state courts.
Page Number: 94

Level: Intermediate

23. According to Malcom Feeley in The Process is the Punishment: Handling Cases in a Lower Criminal Court, he believes justice is meted out:

a. Steadily and fairly

b. Swiftly and informally

c. Slowly and bureaucratically

d. Rapidly and justly

Answer: b

Objective: Summarize the differing structures of state court systems.
Page Number: 87

Level: Intermediate

24. Which decision held that the right to a jury trial barred judges from increasing criminal sentences based on facts not decided by the jury or admitted by the defendant?

a. Blakely v. Washington
b. Ewing v. California
c. Gregg v. Georgia
d. People v. LaValle
Answer: a

Objective: Summarize the differing structures of state court systems.
Page Number: 87

Level: Intermediate

25. Which term describes "the court supervision of the case progress of all cases filed in that court"?

a. Judicial case review

b. Case assistance

c. Case flow management

d. Case supervision process

Answer: c

Objective: Summarize the administration of state courts.
Page Number: 97

Level: Intermediate

Chapter 4 True-False

1. There are 50 separate state court systems, plus one more for the District of Columbia.

a. True


b. False

Answer: a

Objective: Summarize the differing structures of state court systems.
Page Number: 89

Level: Basic

2. All states are required to have at least one intermediate appellate court.

a. True


b. False

Answer: b

Objective: Summarize the differing structures of state court systems.
Page Number: 89

Level: Intermediate

3. State supreme courts' policy influence is apparent across the gamut of social issues, not just those concerned with criminal justice.

a. True


b. False

Answer: a

Objective: Summarize the differing structures of state court systems.
Page Number: 90

Level: Intermediate

4. Defense attorneys did not gain a presence until the post-American Revolution period.

a. True


b. False

Answer: b

Objective: Outline the history and development of state courts.
Page Number: 81

Level: Basic

5. More Americans believe that the courts handle cases in a poor manner than believe courts handle cases in an excellent manner.

a. True


b. False

Answer: a

Objective: Be familiar with recent developments in state courts.
Page Number: 98

Level: Intermediate

6. Following the Civil War, America entered into an economic recession and the population declined slightly.

a. True


b. False

Answer: b

Objective: Outline the history and development of state courts.
Page Number: 81

Level: Basic

7. State court administration is fairly similar to that found in the federal courts.

a. True


b. False

Answer: a

Objective: Summarize the administration of state courts.
Page Number: 96

Level: Intermediate

8. In Ewing v. California, the Supreme Court reversed the state court's decisions on the grounds that the sentence was cruel and unusual and grossly disproportionate under the Eighth Amendment.

a. True


b. False

Answer: b

Objective: Describe the workload of state courts.
Page Number: 94

Level: Basic

9. In Texas, the constitution requires that each county in the state establish between one and eight justice of the peace precincts.

a. True


b. False

Answer: a

Objective: Summarize the differing structures of state court systems.
Page Number: 86

Level: Intermediate

10. During the colonial period, most political authority rested with governors who were appointed by the king of England.

a. True


b. False

Answer: a

Objective: Outline the history and development of state courts.
Page Number: 80

Level: Basic

11. Oklahoma has the largest of the intermediate appellate courts, with over 100 authorized judgeships and 88 active judges.

a. True


b. False

Answer: b

Objective: Summarize the differing structures of state court systems.
Page Number: 89

Level: Intermediate

12. Counting the number of courts, particularly state courts, is all but impossible.

a. True


b. False

Answer: a

Objective: Summarize the differing structures of state court systems.
Page Number: 84

Level: Intermediate

13. State courts are in a difficult spot today due to decreased funding, reduced staffing levels, and strained relationships with other branches of government.

a. True


b. False

Answer: a

Objective: Be familiar with recent developments in state courts.
Page Number: 97

Level: Intermediate

14. Superior courts are often quite small and concentrated in rural areas.

a. True


b. False

Answer: b

Objective: Summarize the differing structures of state court systems.
Page Number: 87

Level: Intermediate

15. State supreme courts and their equivalents are the state courts of last resort.

a. True


b. False

Answer: a

Objective: Summarize the differing structures of state court systems.
Page Number: 89

Level: Intermediate

16. Research shows that surveys of people's perceptions of the courts, and
opinions of their court experiences, have rarely been used in terms of reform.

a. True


b. False

Answer: b

Objective: Be familiar with recent developments in state courts.
Page Number: 98

Level: Intermediate

17. Court unification is concerned with simplifying state court structures and centralizing control over state judiciaries.

a. True


b. False

Answer: a

Objective: Outline the history and development of state courts.
Page Number: 82

Level: Basic

18. The number of federal cases far exceeds the number of cases in state courts.

a. True


b. False

Answer: b

Objective: Describe the workload of state courts.
Page Number: 91

Level: Basic

19. From the mid-1900s onward, state courts have continued to grow in numbers and specializations.

a. True


b. False

Answer: a

Objective: Outline the history and development of state courts.
Page Number: 82

Level: Basic

20. Magistrate courts are capable of holding jury and non-jury trials.

a. True


b. False

Answer: b

Objective: Summarize the differing structures of state court systems.
Page Number: 86

Level: Basic

21. Limited jurisdiction courts do not maintain court records, making it very difficult to appeal the court's decision.

a. True


b. False

Answer: a

Objective: Summarize the differing structures of state court systems.
Page Number: 86

Level: Intermediate

22. State courts continue to evolve and change.

a. True


b. False

Answer: a

Objective: Be familiar with recent developments in state courts.
Page Number: 97

Level: Basic

23. After the American Revolution, state courts came under the control of
legislatures, which eliminated the issues of corruption and favoritism.

a. True


b. False

Answer: b

Objective: Outline the history and development of state courts.
Page Number: 81

Level: Intermediate

24. The majority of lower state court cases involve traffic violations.

a. True


b. False

Answer: a

Objective: Describe the workload of state courts.
Page Number: 91

Level: Basic

25. Justice of the peace courts were rare and non-productive during the colonial period.

a. True


b. False

Answer: b

Objective: Outline the history and development of state courts.
Page Number: 81

Level: Intermediate

Chapter 4 Fill in the Blank

Write the word that best completes each statement or answers the question.

1. Case _____________management is the court supervision of the case progress of all cases filed in that court.

Answer: Flow

Objective: Summarize the administration of state courts.
Page Number: 96

Level: Difficult

2. Supporters of court__________ have argued that it will allow more flexibility in personnel arrangements and use of facilities, improve cost effectiveness, and enhance prestige of the court system.

Answer: Unification

Objective:  Outline the history and development of state courts.
Page Number: 82

Level: Difficult

3. A(n) __________ appellate court has the primary function of reviewing the judgments of trial courts and the decisions of administrative agencies, and whose decisions in turn are usually reviewable by a higher appellate court in the same state.

Answer: Intermediate

Objective: Summarize the differing structures of state court systems.
Page Number: 89

Level: Intermediate

4. The requirements to hold the position of a __________ judge in Georgia are relatively lax compared to those for general jurisdiction court judges. Georgia requires one year of residency and a high-school diploma.

Answer: Magistrate 

Objective: Summarize the differing structures of state court systems.
Page Number: 86

Level: Intermediate

5. California's __________ strikes law provides that a defendant convicted of a felony must receive an indeterminate life imprisonment sentence if he or she has previously been convicted of two or more serious or violent felonies.

Answer: Three 

Objective: Describe the workload of state courts.
Page Number: 94

Level: Basic

6. New York operates two court systems. The New York Unified Court System is funded by the state. The second system, known collectively as the __________ Courts, is a conglomerate of the almost 1,300 towns and village courts.

Answer: Justice 

Objective: Describe the workload of state courts.
Page Number: 88

Level: Intermediate

7. Since many state cases do not involve __________ questions, they never arrive at the U.S. Supreme Court and must be decided at the state supreme court.

Answer: Federal 

Objective: Describe the workload of state courts.
Page Number: 90

Level: Difficult

8. In magistrate courts, the chief magistrates are __________ to their posts and serve four-year terms.

Answer: Elected

Objective: Describe the workload of state courts.
Page Number: 86

Level: Basic

9. During the mid-1980s, many of America's criminal courts were faced with considerable increases in their __________ caseloads.

Answer: Drug

Objective: Be familiar with recent developments in state courts.
Page Number: 97

Level: Intermediate

10. California exemplifies a unified court system while Indiana has a __________ judiciary.

Answer: Fragmented

Objective: Summarize the differing structures of state court systems.
Page Number: 84

Level: intermediate

11. Magistrate Courts are similar to Justice of the  __________ courts.

Answer: Peace

Objective: Summarize the differing structures of state court systems.
Page Number: 86

Level: Basic

12. Plea bargaining surged with the advent of __________ in California, which lightened the courts' trial workload.

Answer: Probation

Objective: Outline the history and development of state courts.
Page Number: 82

Level: Intermediate

13. Public prosecutors came onto the scene during the __________ and eighteenth centuries.

Answer: Seventeenth

Objective: Outline the history and development of state courts.
Page Number: 81

Level: Basic

14. The decision from Blakely v. Washington created a modest increase in the number of cases that required re-sentencing. Many defendants were resentenced in their trail courts, but several went directly to state appellate courts. This is known as the Blakely __________.

Answer: Bounce

Objective: Describe the workload of state courts.
Page Number: 93

Level: Intermediate

15. Recent advances in the realm of __________ courts have required more of judges' time. For example, drug court judges see defendants more frequently as they track their progress.

Answer: Problem-solving

Objective: Be familiar with recent developments in state courts.
Page Number: 98

Level: Difficult

16. State __________ courts are important because they serve as intermediaries between the U.S. Supreme Court and local criminal justice agencies.

Answer: Supreme 

Objective: Summarize the differing structures of state court systems.
Page Number: 90

Level: Basic

17. The majority of lower court cases involve __________ violations.

Answer: Traffic

Objective: Describe the workload of state courts.
Page Number: 91

Level: Intermediate

18. Relationships between state judiciaries and their __________ have become contentious. Some explanations include state budget crises and national interest group pressure in state courts.

Answer: Legislatures

Objective: Be familiar with recent developments in state courts.
Page Number: 99

Level: Difficult

19. Appellate courts vary in terms of their mandatory and __________ caseloads. Some cases are reviewed only if the judges elect to do so; others, however, must be reviewed.

Answer: Discretionary

Objective: Describe the workload of state courts.
Page Number: 91

Level: Intermediate

Chapter 4 Matching
Match the specific court with the description of its type of workload.

	1. General jurisdiction courts
	a. Low-level courts found in 7 states that have similar responsibilities to that of Justice of the Peace

	2. Intermediate appellate courts
	b. Original jurisdiction over Class C misdemeanors in 5 states

	3. Justice of the peace courts
	c. Often called Superior or circuit courts and hear only certain types of cases

	4. Limited jurisdiction courts
	d. Primary function is to review the judgments of trial courts

	5. Magistrate courts
	e. Constitutes roughly 90% of all courts, having original jurisdiction

	6. Municipal courts
	f. Highest court in the state system

	7. State supreme courts
	g. City-level courts found in most large cities that have jurisdiction over misdemeanors


1. *c

2. *d

3. *b

4. *e

5. *a

6. *g

7. *f

Level: Basic
Match the description with the correct court term.

	8. Court unification
	a. The sharing of judicial power between the 50 states and the federal government

	9. Judicial federalism
	b. The continuance of a scheduled event

	10. Case flow management
	c. The court supervision of the case progress of all cases filed in the court, including time management

	11. Adjournment
	d. The simplification of state court structures to address such problems as overlapping jurisdiction



8. *d


9. *a


10. *c


11. *b

Level: Basic
Chapter 4 Essay

1. What is the historical development of the state courts?

Answer:

Colonial United States courts initially were overseen by governors appointed by the king of England. Justice of the peace courts were the main court and the justices generally were pillars in the community and weren’t trained in law.

After the American Revolution the development of early state courts formed. State governors appointed justices and county courts appointed sheriffs, county attorneys, clerks, and jailers.

The Civil War, industrialization, and increases of population led to a surge in caseloads.

Objective: Outline the history and development of state courts.
Page Number: 80-82

Level: Basic

2. How are the state courts administered?

Answer:

Functions that are administered are budgets, data collection, education and training, research personnel management, and facility management.

Administration is carried out on a state level.

Objective: Summarize the administration of state courts.
Page Number: 97

Level: Intermediate

3. What have been the recent developments in state courts?

Answer:

Funding has been cut, staffing levels have been reduced, and relationships with other branches of government have become strained.

Courts have been making positive changes.

Objective: Be familiar with recent developments in state courts.

Page Number: 97

Level: Intermediate
Chapter 4 Critical Thinking

1. Why are there different state court systems, and what is court unification?  Why was unification needed?

Answer:

State court systems grew at a fast pace, and this caused confusion since many jurisdictions overlapped.

Court unification was concerned with simplifying state court structures and centralizing control over state jurisdiction. Consolidation of state’s trial courts, granting state supreme court procedural authority, and unifying budgets and state funding were also key elements in the unification process.

Objective: Outline the history and development of state courts.
 Page Number: 842

Level: Intermediate
2. Describe the caseloads of the various state level courts. Why is there such variation?

Answer:

Justice of the peace and magistrate courts have original jurisdiction over low-level misdemeanors.

Municipal courts are typically found in large cities and have jurisdiction over misdemeanors.

General jurisdiction courts oversee criminal felony and civil cases.

Appellate courts serve as the review courts and have close to 300,000 cases annually.

State Supreme courts are the highest courts in the state. 

Lower courts have a total incoming trial caseload of 100 million in a given year. Civil cases have about 20 million per year.

Objective: Describe the workload of state courts.
Page Number: 86-91

Level: Basic
CHAPTER 5

Juvenile Courts

Chapter 5 Multiple Choice
Choose the one alternative that best completes the statement or answers the question.

1. The 1968 Juvenile Delinquency Prevention and Control Act was replaced in 1974 with the:

a. Juvenile Justice and Delinquency Control Act

b. Juvenile Delinquency Prevention and Control Act

c. Juvenile Justice and Delinquency Prevention Act

d. Juvenile Justice Reformatory Revitalization Act

Answer: c

Objective: Outline the history and development of juvenile courts.
Page Number: 113

Level: Intermediate

2. From about 1850 to 1890, a group of reform-minded individuals known as __________ sought to improve the living conditions of poor urban children.

a. Child savers

b. Juvenile rescuers

c. Youth supporters

d. Adolescent liberators

Answer: a

Objective: Outline the history and development of juvenile courts.
Page Number: 107

Level: Basic

3. A(n) __________ is when a decision is made whether a case should enter the juvenile justice system or be terminated without further action.

a. Judicial decision

b. Judicial disposition

c. Detention

d. Intake

Answer: d

Objective: Explain the purpose, organization, and process of juvenile courts.
Page Number: 120

Level: Intermediate

4. The first dedicated juvenile court was founded in __________ in 1899.

a. Maryland

b. North Carolina

c. Illinois

d. New York

Answer: c

Objective: Outline the history and development of juvenile courts.
Page Number: 108

Level: Intermediate

5. In Thompson v. Oklahoma, the Supreme Court concluded it would be cruel and unusual punishment to execute a juvenile who committed a capital crime when he was 15 years old. They reached the opposite conclusion in which case?

a. Breed v. Jones
b. Eddings v. Oklahoma
c. Stanford v. Kentucky
d. McKeiver v. Pennsylvania
Answer: c

Objective: Outline the history and development of juvenile courts.
Page Number: 111

Level: Intermediate

6. The juvenile justice system has at its core a set of __________. This means that low-level offenses committed by first-time offenders are generally treated leniently with probation or some other form of community treatment.

a. Graduated sanctions

b. Status offense rewards

c. Probationary sanctions

d. Minimal-risk rewards

Answer: a

Objective: Explain the purpose, organization, and process of juvenile courts.
Page Number: 122

Level: Intermediate

7. Under the federal Juvenile Delinquency Act, a juvenile is a person who has not yet turned __________ years of age.

a. 17

b. 21

c. 18

d. 25

Answer: c

Objective: Outline the history and development of juvenile courts.
Page Number: 105

Level: Basic

8. Some states attempt to follow a "__________" approach of emphasizing public safety, individual accountability, and offenders services.

a. Balanced and Restorative Justice

b. Legislative Guide for Drafting Family and Juvenile Courts

c. Juvenile Court Reorganization

d. Standard Juvenile Court Act

Answer: a

Objective: Explain the purpose, organization, and process of juvenile courts.
Page Number: 113

Level: Intermediate

9. In 1825, the Society for the Prevention of Pauperism created the __________, the first juvenile reformatory in America.

a. Massachusetts Home for Wayward Youth

b. Pennsylvania Children's Aid Society

c. New York House of Refuge

d. Boston House of Reformation

Answer: c

Objective: Outline the history and development of juvenile courts.
Page Number: 107

Level: Basic

10. A document that includes recommendations concerning the juvenile's education, training, counseling, and support service needs is a(n):

a. Adjudication schematic

b. Disposition plan

c. Deterrence flow chart

d. Juvenile sentence map

Answer: b

Objective: Explain the purpose, organization, and process of juvenile courts.
Page Number: 122

Level: Intermediate

11. __________ juvenile courts are found in relatively few states. These courts have their own administration, staff, judges, and other personnel.

a. State trial

b. Individual jurisdiction

c. Family

d. Stand-alone

Answer: d

Objective: Explain the purpose, organization, and process of juvenile courts.
Page Number: 118

Level: Intermediate

12. A(n) __________ offense is conduct that is declared by statute to be an offense only if committed or engaged in by a juvenile.

a. Incorrigible

b. Statute

c. Underage

d. Status

Answer: d

Objective: Explain the purpose, organization, and process of juvenile courts.
Page Number: 106

Level: Basic

13. Prior to the prosecution of Lori Drew in a __________ case, the federal computer crime statute had been used only in computer "hacking" cases.

a. 411 scamming

b. Computer phishing

c. Cyber-bullying

d. Cyber-stalking

Answer: c

Objective: Explain the purpose, organization, and process of juvenile courts.
Page Number: 119

Level: Intermediate

14. The term __________ refers to trying juveniles as adults.

a. Concurrent jurisdiction

b. Adjudication hearing

c. Legislative exclusion

d. Juvenile waiver

Answer: d

Objective: Explain the different ways that transfers to adult court take place and the issues surrounding transfers.
Page Number: 124

Level: Basic

15. Beginning in the __________, the U.S. Supreme Court heard a number of important cases that dealt with juveniles’ legal rights.

a. 1980s

b. 1960s

c. 1920s

d. 1940s

Answer: b

Objective: Outline the history and development of juvenile courts.
Page Number: 109

Level: Basic

16. In all states, a hearing must be held within __________ of juvenile detention in order to prevent arbitrary and unwarranted confinement.

a. 24 hours

b. Three days

c. 12 hours

d. One week

Answer: a

Objective: Explain the purpose, organization, and process of juvenile courts.
Page Number: 121

Level: Intermediate

17. English __________ courts were created in the 15th century by the Lord High Chancellor to address cases that could not be decided in other common-law courts.

a. Chancellor

b. Chancery

c. Guardianship

d. Superior

Answer: b

Objective: Outline the history and development of juvenile courts.
Page Number: 106

Level: Intermediate

18. Which of the following allows juvenile court judges to commit a juvenile to a correctional facility beyond the age of 18?

a. Reverse waiver

b. Extended jurisdiction

c. Blended sentence

d. Concurrent jurisdiction

Answer: b

Objective: Explain the different ways that transfers to adult court take place and the issues surrounding transfers.
Page Number: 126

Level: Intermediate

19. In which case was the 15-year-old defendant sentenced to six years in a juvenile reformatory for making a prank call?

a. McKeiver v. Pennsylvania
b. In re Gault
c. Kent v. United States
d. In re Winship
Answer: b

Objective: Outline the history and development of juvenile courts.
Page Number: 110

Level: Intermediate

20. Approximately what percent of juvenile cases result in detention of the juvenile in the early phases of the justice process?

a. 10%

b. 60%

c. 40%

d. 20%

Answer: d

Objective: Explain the purpose, organization, and process of juvenile courts.
Page Number: 121

Level: Basic

21. The 1601 __________ was one of several laws introduced by the English parliament that reflected an increasingly compassionate attitude toward those that were victims of unfortunate circumstances.

a. Beggars’ Law

b. Destitute Law

c. Poor Law

d. Orphan Law

Answer: c

Objective: Outline the history and development of juvenile courts.
Page Number: 106

Level: Intermediate

22. Which courts have jurisdiction over cases of several types, including divorce, child custody, child support, alimony, adoption, property settlement, etc.?

a. Family courts

b. Stand-alone juvenile courts

c. State trial courts

d. Tax courts

Answer: a

Objective: Explain the purpose, organization, and process of juvenile courts.
Page Number: 118

Level: Intermediate

23. Which step in the juvenile justice process involves an adjudicatory hearing and the preparation of a disposition plan?

a. Detention

b. Intake

c. Judicial disposition

d. Judicial decision

Answer: d

Objective: Explain the purpose, organization, and process of juvenile courts.
Page Number: 122

Level: Intermediate

24. Which of the following is a medieval doctrine that allowed the Crown to replace natural family relations whenever a child's welfare was at risk?

a. Mens rea
b. Parens patriae
c. Amicus curiae
d. Per curiam
Answer: b

Objective: Summarize recent trends and developments in the juvenile justice system.
Page Number: 126

Level: Intermediate

25. In which case did the Supreme Court rule that the reasonable doubt standard is necessary in juvenile proceedings?

a. McKeiver v. Pennsylvania
b. In re Winship
c. In re Gault
d. Kent v. United States
Answer: b

Objective: Outline the history and development of juvenile courts.
Page Number: 110

Level: Intermediate

Chapter 5 True-False
1. A recent example of parens patriae is a judge's decision to grant custody of Britney Spears's children to her ex-husband, Kevin Federline.

a. True


b. False

Answer: a

Objective: Outline the history and development of juvenile courts.
Page Number: 107

Level: Intermediate

2. If a juvenile is an adjudicated delinquent, an appropriate treatment program will be created based on his or her "needs and deeds.”

a. True


b. False

Answer: a

Objective: Explain the purpose, organization, and process of juvenile courts.
Page Number: 122

Level: Intermediate

3. In their early years, juvenile courts were focused on providing individualized decisions that were in the best interests of the children.

a. True


b. False

Answer: a

Objective: Outline the history and development of juvenile courts.
Page Number: 109

Level: Intermediate

4. Examples of status offenses include driving while intoxicated (DWI), drug possession, and shoplifting.

a. True


b. False

Answer: b

Objective: Outline the history and development of juvenile courts.
Page Number: 106

Level: Basic

5. States have moved to make juvenile court proceedings more closed to the public.

a. True


b. False

Answer: b

Objective: Summarize recent trends and developments in the juvenile justice system.
Page Number: 128

Level: Basic

6. A case is "nonpetitioned" if it is handled informally at the intake phase.

a. True


b. False

Answer: a

Objective: Explain the purpose, organization, and process of juvenile courts.
Page Number: 120

Level: Basic

7. As a consequence of the parens patriae philosophy, legal protections for juveniles were abundant.

a. True


b. False

Answer: b

Objective: Outline the history and development of juvenile courts.
Page Number: 107

Level: Intermediate

8. Legal protections for juveniles tend to be stringent compared with those extended to adults.

a. True


b. False

Answer: b

Objective: Outline the history and development of juvenile courts.
Page Number: 109

Level: Intermediate

9. Even if a juvenile is not adjudicated delinquent, the judge may impose some condition.

a. True


b. False

Answer: a

Objective: Explain the purpose, organization, and process of juvenile courts.
Page Number: 122

Level: Intermediate

10. Roper v. Simmons captures the essence of the concept of the U.S. Constitution as a "living" document and exemplifies the procedural checks and balances under which our federal system of government was designed to function.

a. True


b. False

Answer: a

Objective: Outline the history and development of juvenile courts.
Page Number: 111

Level: Intermediate

11. In Breed v. Jones, the Supreme Court found that a judge's order to prohibit publication of a juvenile offender’s name and picture abridged the freedom of the press and was therefore in violation of the First Amendment.

a. True


b. False

Answer: b

Objective: Outline the history and development of juvenile courts.
Page Number: 110

Level: Intermediate

12. While poor laws gave the outward appearance of helping the poor, many children were essentially forced into indentured worker conditions until they became adults.

a. True


b. False

Answer: a

Objective: Outline the history and development of juvenile courts.
Page Number: 106

Level: Basic

13. Juvenile justice is changing in ways that make it look more like the adult system of criminal justice. 

a. True


b. False

Answer: a

Objective: Summarize recent trends and developments in the juvenile justice system.
Page Number: 126

Level: Intermediate

14. The juvenile justice process focuses on the immediate ends of punishment rather than long-term rehabilitation.

a. True


b. False

Answer: b

Objective: Summarize recent trends and developments in the juvenile justice system.
Page Number: 126

Level: Intermediate 

15. The Children's Aid Society placed poor and vagrant children with farm families in an effort to provide warmth and compassion through a stable family environment.

a. True


b. False

Answer: a

Objective: Outline the history and development of juvenile courts.
Page Number: 107

Level: Basic

16. Offense-based sentences require juveniles to not only serve a term of probation but to also spend time in an adult correctional facility.

a. True


b. False

Answer: b

Objective: Summarize recent trends and developments in the juvenile justice system.
Page Number: 126

Level: Intermediate

17. The majority of states have opted to process juvenile cases in their general jurisdiction courts.

a. True


b. False

Answer: b

Objective: Explain the purpose, organization, and process of juvenile courts.
Page Number: 118

Level: Intermediate

18. The juvenile court process proceeds through four main steps: intake, arrest, prosecution, and incarceration (or rehabilitation).

a. True


b. False

Answer: b

Objective: Explain the purpose, organization, and process of juvenile courts.
Page Number: 118

Level: Intermediate

19. Children who lived in reform facilities worked, learned trades, and received basic education.

a. True


b. False

Answer: a

Objective: Outline the history and development of juvenile courts.
Page Number: 107

Level: Basic

20. In Kent v. United States, the Supreme Court invalidated Kent's sentence of 30-90 years in prison, as they found that Kent was not told the details of the investigation or the reason he was treated as an adult.

a. True


b. False

Answer: a

Objective: Outline the history and development of juvenile courts.
Page Number: 109

Level: Basic

21. Presumptive waivers give juvenile court judges discretion to waive jurisdiction in individual cases involving minors, so as to allow prosecution in adult criminal courts.

a. True


b. False

Answer: b

Objective: Explain the different ways that transfers to adult court take place and the issues surrounding transfers.
Page Number: 124

Level: Intermediate

22. All states basically follow the same approach when dealing with juvenile offenders—to emphasize individual accountability.

a. True


b. False

Answer: b

Objective: Explain the purpose, organization, and process of juvenile courts.
Page Number: 116

Level: Intermediate

23. A petition is a written request made to a court asking for the exercise of its judicial powers, or asking for permission to perform some act where the authorization of a court is required.

a. True


b. False

Answer: a

Objective: Explain the purpose, organization, and process of juvenile courts.
Page Number: 120

Level: Intermediate

24. If a juvenile is placed in an adult lockup, contact with adults is prohibited in order to protect children from physical and psychological abuse from adult inmates.

a. True


b. False

Answer: a

Objective: Outline the history and development of juvenile courts.
Page Number: 113

Level: Basic

25. Youth who are placed on probation as part of their dispositions usually receive other dispositions.

a. True


b. False

Answer: a

Objective: Explain the purpose, organization, and process of juvenile courts.
Page Number: 122

Level: Intermediate

Chapter 5 Fill in the Blank
Write the word that best completes each statement or answers the question.

1. __________ jurisdiction means that certain cases can be tried in both juvenile and adult court.

Answer: Concurrent 

Objective: Explain the different ways that transfers to adult court take place and the issues surrounding transfers.
Page Number: 126

Level: Intermediate

2. A(n) __________ waiver gives juvenile court judges the ability to choose whether to waive jurisdiction in individual cases involving minors, so as to allow prosecution in adult criminal courts.

Answer: Discretionary

Objective: Explain the different ways that transfers to adult court take place and the issues surrounding transfers.
Page Number: 124

Level: Intermediate

3. One way the __________ patriae doctrine was influential is that it provided precedent for state involvement in juvenile affairs.

Answer: Parens 

Objective: Outline the history and development of juvenile courts.
Page Number: 106

Level: Difficult

4. At an adjudicatory hearing, the court hears both evidence and __________. Because there are no juries in the juvenile justice system, the judge decides whether the juvenile should be adjudicated.

Answer: Testimony

Objective: Explain the purpose, organization, and process of juvenile courts.
Page Number: 121

Level: Difficult

5. Some states have begun to relax their restrictions on access to __________records. For example, several states have enacted legislation to give the public and/or media access to the names and addresses of juveniles adjudicated for specific offenses.

Answer: Juvenile 

Objective: Summarize recent trends and developments in the juvenile justice system.
Page Number: 127

Level: Basic

6. In __________, there are three types of juvenile cases adjudicated in superior court: delinquency cases, status offense cases, and dependency cases.

Answer: California

Objective: Explain the purpose, organization, and process of juvenile courts.
Page Number: 118

Level: Intermediate

7. A(n) __________ is a young person who has not yet attained the age at which he or she is treated as an adult for the purposes of the law.

Answer: Juvenile

Objective: Outline the history and development of juvenile courts.
Page Number: 106

Level: Basic

8. The regulation of themed content in __________ games is a hot topic for debate. Many claim they highlight violence and sex.

Answer: Video 

Objective: Summarize recent trends and developments in the juvenile justice system.
Page Number: 126

Level: Basic

9. In the early juvenile courts, there were few legal protections. Rather than being protected by the __________ Amendment, children were frequently encouraged to admit their guilt.

Answer: Fifth

Objective: Outline the history and development of juvenile courts.
Page Number: 109

Level: Intermediate

10. The Illinois Juvenile Court Act of 1899 established the first __________ court.

Answer: Juvenile 

Objective: Outline the history and development of juvenile courts.
Page Number: 108

Level: Basic

11. __________ is a non-petitioned disposition in which youth are placed in a residential facility for delinquent or status offenders, or cases in which youth were otherwise removed from their homes and placed elsewhere.

Answer: Placement

Objective: Explain the purpose, organization, and process of juvenile courts.
Page Number: 120

Level: Intermediate

12. The more serious offenders are placed in secure juvenile ____________facilities.

Juveniles placed in these facilities usually are not immediately returned to the community.

Answer: Detention

Objective: Explain the purpose, organization, and process of juvenile courts.
Page Number: 121

Level: Difficult

13. Parens patriae was a guiding principle of the English __________ courts.

Answer: Chancery 

Objective: Outline the history and development of juvenile courts.
Page Number: 106

Level: Basic

14. A(n) __________ waiver requires that certain cases initiated in adult court be sent to the juvenile court for an adjudicatory hearing.

Answer: Reverse 

Objective: Explain the different ways that transfers to adult court take place and the issues surrounding transfers.
Page Number: 126

Level: Basic

15. __________ exclusion (also called statutory exclusion) refers to the fact that a statute

excludes, or bars, a juvenile from being tried as a juvenile.

Answer: Legislative 

Objective: Explain the different ways that transfers to adult court take place and the issues surrounding transfers.
Page Number: 124

Level: Intermediate

16. One key reform the JJDPA legislation put forth includes the __________ of status offenders. Subject to certain exceptions, status offenders cannot be held in secure detention or confinement. Such offenders should receive treatment and services.

Answer: De-institutionalization

Objective: Outline the history and development of juvenile courts.
Page Number: 113

Level: Basic

17. __________ sentences require juveniles to not only serve a term of probation, but to also spend time in an adult correctional facility.

Answer: Blended 

Objective: Summarize recent trends and developments in the juvenile justice system.
Page Number: 126

Level: Intermediate

18. While 80% of juvenile cases are referred to the juvenile system by __________ officers, a number are also referred by parents, victims, school officials, and probation officers.

Answer: Police 

Objective: Explain the purpose, organization, and process of juvenile courts.
Page Number: 120

Level: Intermediate

19. __________ waivers are either discretionary, presumptive, or mandatory.

Answer: Juvenile 

Objective: Explain the different ways that transfers to adult court take place and the issues surrounding transfers.
Page Number: 124

Level: Intermediate

20. A(n) __________ order often includes additional requirements such as drug counseling, weekend confinement in the local detention center, or restitution to the community or victim.

Answer: Probation

Objective: Explain the purpose, organization, and process of juvenile courts.
Page Number: 122

Level: Basic

Chapter 5 Matching
Match the type of waiver with the correct description.

	1. Discretionary waiver
	a. When certain criteria (such as age or offense) are met, the juvenile is automatically waived over to the adult system

	2. Juvenile waiver
	b. Requirement of certain cases that are initiated in the adult court to be sent to the juvenile court

	3. Mandatory waiver
	c. The juvenile rather than the state bears the burden of proof to not be waived over to the adult system

	4. Presumptive waiver
	d. General idea that juveniles can be tried or waived to the adult system

	5. Reverse waiver
	e. Juvenile judge has authority to waive the juvenile over to the adult court system


1. *e.

2. *d

3. *a

4. *c

5. *b

Objective: Explain the different ways that transfers to adult court take place and the issues surrounding transfers.
Page Number: 124

Level: Basic

Match the juvenile term with the correct description or example.

	6. Parens Patriae
	a. A group of reform-minded individuals who sought to improve the living conditions of poor urban children

	7. Child savers
	b. The first juvenile reformatory in America

	8. New York House of Refuge
	c. Precedent that the government can intervene in family affairs when the need arises

	9. Illinois Juvenile Court Act of 1899
	d. English courts created in the 15th century by the lord high chancellor to address cases that could not be decided in other common law courts

	10. Chancery Courts
	e. Court whose sole purpose was to deal with neglected and delinquent children under the age of 16


1. *c

2. *a

3. *b

4. *e

5. *d

Level: Basic
Chapter 5 Essay

1. Outline the steps involved in today’s juvenile court.

Answer:

The steps of the juvenile court include intake, petition or nonpetition, adjudicatory hearing, disposition plan, and judicial disposition.

Objective: Explain the purpose, organization, and process of juvenile courts.
Page Number:120-123

Level: Intermediate

2. Summarize the historical beginnings of the juvenile justice system.

Answer:

Topics should include poor laws, chancery courts, child savers, refuge movement, and the development of the Illinois Juvenile Court.

Objective: Outline the history and development of juvenile courts.

Page Number:105

Level: Basic

3. Explain the different transfers that juveniles enter into the adult system.

Answer:

Types of waivers include discretionary, juvenile, mandatory, presumptive, and reverse waiver.

Objective: Explain the different ways that transfers to adult court take place and the issues surrounding transfers.

Page Number: 124

Level: Intermediate
Chapter 5 Critical Thinking

1. How have U.S. Supreme Court decisions been especially influential in the juvenile courts?

Answer:
Kent v. United States: Court held that juveniles are entitled to a hearing, assistance of counsel, access to the records, and statement of the reasons why juvenile would be treated  as an adult.
 In re Gault: Court ruled that juveniles are entitled to certain due process protections, have the right to be notified of charges, have access to counsel, to confront adverse witnesses, and to be free from compelled self-incrimination.
 In re Winship: The court ruled that reasonable doubt standard is necessary in juvenile proceedings.
McKeiver v. Pennsylvania: the court held that a jury is not essential in juvenile adjudicatory hearings.
Breed v. Jones: The court ruled that juvenile adjudications is the same as a criminal conviction.
Schall v. Martin: The court held that juveniles could be held prior to adjudication if the juvenile posed a serious risk.
Roper v. Simmons: The court ruled that the minimum age for the death penalty is 18.

Objective: Outline the history and development of juvenile courts.

Page Number: 109-111

Level: Difficult
2. Based on the trends discussed in the book on the future of juvenile courts, do you think those trends will continue? Why or why not? If not, how will the juvenile court look in the next twenty years?

Answer:


Topics can include increased sanctions, more accountability, and less privacy.


Analysis and opinion as to whether these trends will continue or if new trends will 
arise.

Objective: Summarize recent trends and developments in the juvenile justice system.
Page Number: 126-128

Level: Intermediate
CHAPTER 6 

Specialized Courts

Chapter 6 Multiple Choice
Choose the one alternative that best completes the statement or answers the question.

1. The most common features of a __________ include the non-adversarial approach, frequent drug and alcohol treatment, and a coordinated strategy to govern responses to participants' compliance.

a. Mental health court

b. Teen court

c. Domestic violence court

d. Drug court

Answer: d

 Objective: Describe the focus and operations of specialized courts.
Page Number: 142

Level: Intermediate

2. So-called __________, or problem-solving courts, include drug courts, domestic violence courts, and teen courts, among others.

a. Traditional courts

b. Specialized courts

c. Adjudication courts

d. Special jurisdictional courts

Answer: b

 Objective: Summarize the principles and practices of specialized courts.
Page Number: 135

Level: Intermediate

3. By some estimates, there are more than __________ mentally ill offenders in America's prisons and jails.

a. 100,000

b. Half a million

c. A million

d. A quarter million

Answer: d

 Objective: Describe the focus and operations of specialized courts.
Page Number: 149

Level: Basic

4. One concern with specialized courts is that they are __________; treatment, individualized sentencing, judicial monitoring, etc., coddle offenders.

a. Insufficient in judicial buy-in

b. A passing fad

c. Blurred

d. Soft on crime

Answer: d

 Objective: Summarize the issues surrounding specialized courts.
Page Number: 153

Level: Intermediate

5. Which of the following has developed a list of six principles and practices that make problem-solving courts different from traditional courts?

a. Department of Public Safety

b. Drug Courts Program Office

c. Center for Court Innovation

d. U.S. Department of Justice

Answer: c

 Objective: Summarize the issues surrounding specialized courts.
Page Number: 155

Level: Intermediate

6. Which courts are more general in terms of the problems they target and the approaches they take to deal with problems, and emphasize partnering and problem-solving?

a. Community courts

b. Drug courts

c. Gun courts

d. Domestic violence courts

Answer: a

 Objective: Describe the focus and operations of specialized courts.
Page Number: 145

Level: Intermediate

7. These courts differ most of all from traditional courts because instead of being used to process new offenses, they are used to resolve outstanding misdemeanor criminal warrants.

a. Juvenile

b. Homeless

c. Sex offense

d. Domestic violence
Answer: b

 Objective: Describe the focus and operations of specialized courts.
Page Number: 148

Level: Intermediate

8. Which was the first to implement a court focusing on assistance to the homeless in lieu of adjudication of new criminal offenses?

a. San Diego

b. New York City

c. Boston

d. Orlando

Answer: a

 Objective: Summarize the principles and practices of specialized courts.
Page Number: 137

Level: Intermediate

9. In __________, the defendant argued that his termination from a drug treatment program violated the Oklahoma constitution's separation of powers provision because the judge who terminated him from the program was a member of the treatment team.

a. People v. Avery
b. State v. Alexander
c. Kent v. United States
d. Sanford v. Kentucky
Answer: b

 Objective: Summarize the issues surrounding specialized courts.
Page Number: 155

Level: Intermediate

10. In alternative, or problem-solving courts, __________ stay involved in the cases from beginning to end.

a. Court-appointed counselors

b. Defense attorneys

c. Judges

d. Prosecutors

Answer: c

Objective: Summarize the principles and practices of specialized courts.
Page Number: 137

Level: Basic

11. Which of the following do NOT adjudicate new offenses? Instead, they provide support and services to offenders who are rejoining the community.

a. Reentry courts

b. Replacement courts

c. Rejoining courts

d. Returning courts

Answer: a

Objective: Summarize the issues surrounding specialized courts.
Page Number: 151

Level: Intermediate

12. Goldstein's concept of __________ was influential due to its concern with developing custom-tailored solutions to specific types of crime problems.

a. Custom-solution policing

b. Problem-oriented policing

c. Broken-windows policing

d. Ends-justification policing

Answer: b

 Objective: Summarize the principles and practices of specialized courts.
Page Number: 136

Level: Intermediate

13. New York state's 30 different domestic violence courts share several features, including a(n) __________ who creates safety plans and coordinates housing, counseling, and other social services for victims.

a. Resource coordinator

b. On-site victim advocate

c. Coordinated community representative

d. Dedicated judge

Answer: b

 Objective: Describe the focus and operations of specialized courts.
Page Number: 144

Level: Intermediate

14. Which of the following refers to the lessons problem-solving courts have learned and to the changes they urge other public agencies to take?

a. Informed decision-making

b. Collaboration

c. Systemic change

d. Voluntary participation

Answer: c

 Objective: Summarize the principles and practices of specialized courts.
Page Number: 137

Level: Intermediate

15. Having a dedicated __________ court is advantageous because it requires that judges have specialized knowledge concerning these offenses, that coordination between the court and other stakeholder agencies occur, and that victim satisfaction is improved.

a. Mental health

b. Sex offense

c. Drug

d. Gun

Answer: b

 Objective: Describe the focus and operations of specialized courts.
Page Number: 148

Level: Intermediate

16. Which of the following implemented the first "Protection from Abuse Court," in which one judge was responsible for all civil protection orders stemming from domestic violence?

a. New York

b. Philadelphia

c. Boston

d. New Jersey

Answer: b

 Objective: Summarize the principles and practices of specialized courts.
Page Number: 136

Level: Basic

17. Recent estimates indicate the presence of __________ drug treatment courts nationwide.

a. 200

b. 600

c. 800

d. 400

Answer: c

Objective: Describe the focus and operations of specialized courts.
Page Number: 143

Level: Basic

18. In this case, the defendant argued that the period between his plea and actual imposition of his sentence amounted to a period of "interim probation," that he was "sentenced" before actually receiving is sentence.

a. People v. Avery
b. Sanford v. Kentucky
c. Kent v. United States
d. State v. Alexander
Answer: a

Objective: Summarize the issues surrounding specialized courts.
Page Number: 155

Level: Intermediate

19. Alternative courts are innovative community measures designed to reduce __________ in jails with already limited resources.

a. Inmate violence

b. Overcrowding

c. Medical care

d. Drug abuse

Answer: b

Objective: Summarize the principles and practices of specialized courts.
Page Number: 136

Level: Basic

20. Which courts de-emphasized punishment and focused on helping returned veterans reenter society?

a. Special veterans'

b. Injured veterans'

c. Damaged veterans'

d. Mentally ill veterans'

Answer: a

Objective: Summarize the issues surrounding specialized courts.
Page Number: 152

Level: Basic

21. Which county’s drug court was the first to sentence drug offenders to judicially-supervised drug treatment?

a. Alameda

b. Dade

c. Midtown

d. Broward

Answer: b

Objective: Summarize the principles and practices of specialized courts.
Page Number: 136

Level: Intermediate

22. In 1994, a Rhode Island law was passed which created the nation's first:

a. Drug court

b. Sex offense court

c. Gun court

d. Domestic violence court

Answer: c

Objective: Describe the focus and operations of specialized courts.
Page Number: 147

Level: Intermediate

23. The practice that amounts to seeing the law as a helping profession is:

a. Mental health collaboration

b. Systemic change

c. Therapeutic jurisprudence

d. Voluntary participation

Answer: c

Objective: Describe the focus and operations of specialized courts.
Page Number: 140

Level: Intermediate

24. The failure of mandatory arrest and the uncertain effects of other methods of intervening in which situations have led to the creation of specialized courts to deal with these situations?

a. Drug misuse

b. Domestic violence

c. Juvenile delinquency

d. Mental health

Answer: b

 Objective: Describe the focus and operations of specialized courts.
Page Number: 144

Level: Intermediate

25. In 1994, Congress passed the Violent Crime Control and Law Enforcement Act of 1994, authorizing the __________ to fund drug courts across the country.

a. Attorney General

b. Supreme Court

c. State Senate

d. State supreme courts

Answer: a

Objective: Summarize the principles and practices of specialized courts.
Page Number: 136

Level: Intermediate
Chapter 6 True-False

1. Many problem-solving courts are moving away from monitoring and service provision to adjudication.

a. True


b. False

Answer: b

 Objective: Describe the focus and operations of specialized courts.
Page Number: 140

Level: Intermediate

2. Perhaps the most significant predictor of future specialized court success is that they need to be viewed the same as traditional courts.

a. True


b. False

Answer: b

Objective: Summarize the issues surrounding specialized courts.
Page Number: 155

Level: Intermediate

3. Core elements of the New York sex offense courts include keeping victims informed, scheduling cases promptly, and having dedicated, trained judges.

a. True


b. False

Answer: a

Objective: Describe the focus and operations of specialized courts.
Page Number: 148

Level: Basic

4. The impact of repeat offenders on court and jail resources is minimal.

a. True


b. False

Answer: b

Objective: Describe the focus and operations of specialized courts.
Page Number: 138

Level: Intermediate

5. New York domestic courts employ a resource coordinator who prepares offender and victim information for the judge, holds agencies accountable for accurate and prompt reporting, and identifies problems that challenge court components.

a. True


b. False

Answer: a

Objective: Describe the focus and operations of specialized courts.
Page Number: 144

Level: Basic

6. Cook County, Illinois was the first to implement a domestic violence court.

a. True


b. False

Answer: b

Objective: Summarize the principles and practices of specialized courts.
Page Number: 136

Level: Basic

7. The number of specialized courts in existence today have almost matched the number of traditional courts.

a. True


b. False

Answer: b

Objective: Summarize the issues surrounding specialized courts.
Page Number:155

Level: Intermediate

8. Community courts frequently deal with minor offenders and employ alternative sentencing strategies that place many of those they handle into treatment and counseling programs, allowing them to avoid time in jail or prison.

a. True


b. False

Answer: a

Objective: Summarize the principles and practices of specialized courts.
Page Number: 138

Level: Intermediate

9. Mental health courts are intended to bring mental health agencies together in pursuit of the common goal of providing services to mentally ill offenders.

a. True


b. False

Answer: a

Objective: Describe the focus and operations of specialized courts.
Page Number: 149

Level: Basic

10. The Harlem Parole Reentry Court was developed as part of the U.S. Justice Department's Reentry Court Initiative.

a. True


b. False

Answer: a

Objective: Describe the focus and operations of specialized courts.
Page Number: 151

Level: Basic

11. There is an abundance of empirical support that all specialized courts to date have been highly successful.

a. True


b. False

Answer: b

Objective: Summarize the issues surrounding specialized courts.
Page Number: 154

Level: Intermediate

12. Frequent hearings and regular contact with judges are common in the drug court context.

a. True


b. False

Answer: a

Objective: Describe the focus and operations of specialized courts.
Page Number: 142

Level: Intermediate

13. Participation in specialized courts is voluntary.

a. True


b. False

Answer: a

Objective: Summarize the issues surrounding specialized courts.
Page Number: 154

Level: Basic

14. Gover and colleagues concluded that domestic violence courts
simultaneously increase arrests and reduce recidivism.

a. True


b. False

Answer: a

Objective: Describe the focus and operations of specialized courts.
Page Number: 145

Level: Basic

15. Problem-solving courts rely on innovative technologies and on-site staff to keep judges more informed about what is happening with offenders.

a. True


b. False

Answer: a

Objective: Summarize the principles and practices of specialized courts.
Page Number: 137

Level: Basic

16. The traditional approach to adjudication is concerned with the outcomes that accompany criminal convictions.

a. True


b. False

Answer: b

Objective: Summarize the principles and practices of specialized courts.
Page Number: 137

Level: Intermediate

17. Prior to the emergence of the gun court, sentences were imposed in about 80% of gun cases.

a. True


b. False

Answer: b

Objective: Describe the focus and operations of specialized courts.
Page Number: 147

Level: Basic

18. Many homeless lack the resources to meet the obligations associated with their criminal convictions and show up to court when they are required to do so.

a. True


b. False

Answer: a

Objective: Describe the focus and operations of specialized courts.
Page Number: 148

Level: Basic

19. Therapeutic jurisprudence arose from the field of mental health law.

a. True


b. False

Answer: a

Objective: Describe the focus and operations of specialized courts.
Page Number: 140

Level: Basic

20. Historically, judges have had adequate information in how to best deal with sex offenders.

a. True


b. False

Answer: b

Objective: Describe the focus and operations of specialized courts.
Page Number: 148

Level: Basic

21. Problem-solving courts often collaborate with officials from several public and private agencies, many of whom are often stationed in the courthouse.

a. True


b. False

Answer: a

Objective: Summarize the principles and practices of specialized courts.
Page Number: 139
Level: Intermediate

22. One evaluation revealed that gun court defendants were rearrested less often than a similar cohort of offenders who did not participate in gun court.

a. True


b. False

Answer: a

 Objective: Describe the focus and operations of specialized courts.
Page Number: 147

Level: Intermediate

23. Central to specialized courts are the concepts of therapeutic jurisprudence and community input.

a. True


b. False

Answer: a

Objective: Summarize the principles and practices of specialized courts.
Page Number: 140

Level: Intermediate

24. Due to the newness of drug courts, researchers have not had much opportunity to study their effectiveness.

a. True


b. False

Answer: b

Objective: Describe the focus and operations of specialized courts.
Page Number: 143

Level: Intermediate

25. The intent of alternative courts is to divert habitual petty offenders from incarceration into treatment programs to help them with problems such as alcohol or substance abuse.

a. True


b. False

Answer: a

Objective: Summarize the principles and practices of specialized courts.
Page Number: 138

Level: Intermediate

Chapter 6 Fill in the Blank
Write the word that best completes each statement or answers the question.

1. The __________ jurisprudence approach focuses on offender accountability and victim safety, and it requires those who are making decisions to consider the potential benefits and consequences of their decisions on those involved.

Answer: Therapeutic 

Objective: Summarize the principles and practices of specialized courts.
Page Number: 140

Level: Basic

2. Wilson and Kelling's __________ theory argued that if minor problems are ignored, serious crime could take hold.

Answer: Broken-windows

Objective: Summarize the principles and practices of specialized courts.
Page Number: 136

Level: Basic

3. The Providence gun court required that any case involving a gun be scheduled for trial within __________ days.

Answer: 60

Objective: Describe the focus and operations of specialized courts.
Page Number: 147

Level: Basic

4. Critics of __________ courts argue that diverting offenders who violate the law repeatedly, even for minor offenses, into treatment and counseling programs does not impose the kind of justice intended by the law.

Answer: Community 

Objective: Summarize the principles and practices of specialized courts.
Page Number: 138

Level: Intermediate

5. __________ people tend to be fearful of attending court, yet their outstanding warrants limit their reintegration into society, deterring them from using social services and impeding their access to employment.

Answer: Homeless

Objective: Describe the focus and operations of specialized courts.
Page Number: 148

Level: Basic

6. In 1993, the Midtown__________ Court opened in the Times Square area of New York City and was among the first to combine punishment and assistance to offenders and victims, focusing largely on minor offenses.

Answer: Community

 Objective: Describe the focus and operations of specialized courts.
Page Number: 145

Level: Basic

7. Specialized court advocates have begun to realize the importance of improved __________ involvement, as citizens and neighborhood groups have played important roles in identifying, prioritizing, and solving local problems.

Answer: Community 

 Objective: Summarize the principles and practices of specialized courts.
Page Number: 140

Level: Difficult

8. Many of the more recently formed gun courts have channeled their energies towards gun crimes committed by __________.

Answer: Juveniles

Objective: Describe the focus and operations of specialized courts.
Page Number: 147

Level: Basic

9. __________ violence courts focus on tailoring interventions to the needs of victims, closely monitoring the offender, and even enlisting community participation.

Answer: Domestic 

Objective: Describe the focus and operations of specialized courts.
Page Number: 144

Level: Intermediate

10. In the King County __________ Health Court, a court liaison to the treatment community is present at all hearings and is responsible for linking the defendant with appropriate services.

Answer: Mental 

Objective: Describe the focus and operations of specialized courts.
Page Number: 149

Level: Basic

11. What makes __________ courts different from treatment by itself is that courts and treatment officials work closer together.

Answer: Drug 

Objective: Describe the focus and operations of specialized courts.
Page Number: 142

Level: Basic

12. One example of the nontraditional practices that take place in problem-solving courts is the movement away from the __________ system, as prosecutors and defense attorneys will cooperate so that the needs of the offender can be met.

Answer: Adversarial 

Objective: Summarize the principles and practices of specialized courts.
Page Number: 139

Level: Difficult

13. __________ courts are intended to pick up where parole has traditionally left off. In doing so, they take some of the load of parole officers whose caseloads can be overwhelming.

Answer: Reentry 

 Objective: Describe the focus and operations of specialized courts.
Page Number: 151

Level: Intermediate

14. The Violence Against __________ Act was passed in 1994 and provided funding to states and local communities in the name of combating domestic violence and all its variations.

Answer: Women

Objective: Summarize the principles and practices of specialized courts.
Page Number: 136

Level: Basic

15. A(n) _____________coordinator in domestic violence courts prepares the offender and victim information for the judge.

Answer:  Resource

Objective: Describe the focus and operations of specialized courts.
Page Number:144

Level: Difficult

16. To deal with the problem of __________ violence, police departments have been encouraged to adopt mandatory arrest policies, which unfortunately appear to be an unhelpful approach.

Answer: Domestic 

Objective: Describe the focus and operations of specialized courts.
Page Number: 144

Level: Basic

17. One example of __________ change is if a family treatment court lacks access to information, it may encourage the local child welfare agency to improve its record-keeping.

Answer: Systemic 

Objective: Summarize the principles and practices of specialized courts.
Page Number: 139

Level: Intermediate

18. __________ courts link offenders with social service agencies to assist them with other problems that may be compelling their criminal conduct.

Answer: Alternative 

Objective: Summarize the principles and practices of specialized courts.
Page Number: 138

Level: Difficult

19. A drawback to __________ participation is that specialized courts draw a particular clientele. The "selection effect" means that some who would benefit from mandatory participation do not.

Answer: Voluntary 

Objective: Summarize the principles and practices of specialized courts.
Page Number: 140

Level: Intermediate

Chapter 6 Matching
Match the specialized court with the correct description.

	1. Drug Court
	a. A specialized court that increases sex offenders’ accountability, enhancing community safety and ensuring victim safety

	2. Domestic Violence Court
	b. A court designed with the ultimate goal of reducing recidivism and prison return rates

	3. Community Court
	c. A specialized court designed to bring together the justice system and mental health agencies

	4. Reentry Court
	d. A court that focuses on tailoring interventions to meeting the needs of victims, closely monitoring the offender, and enlisting community participation

	5. Specialized Court
	e. A court that specializes in traffic violations and incidents

	6. Traffic Court
	f. A problem-solving court with specialized jurisdictions

	7. Sex Offense Court
	g. A specialized court represented to take guns more seriously with early intervention, short-term intensive programs, and an educational focus

	8. Mental Health Court
	h. A special court that offers first-time offenders substance abuse offenders judicially mandated and court-supervised treatment alternatives to prison

	9. Gun Court
	i. A specialized court whose purpose is to resolve outstanding issues with homeless people and attempts to eliminate obstacles to their reintegration into society 

	10. Homeless Court
	j. A neighborhood-focused court that attempts to harness the power of the justice system to address local problems


1. *h

2. *d

3. *j

4. *b

5. *f

6. *e

7. *a

8. *c

9. *g

10. *i

Objective: Describe the focus and operations of specialized courts.

Level: Basic

Chapter 6 Essay

1. What is the purpose and value of having specialized problem-solving courts?

Answer:


They address special problems or specific populations.


Focus on achieving meaningful results and shift away from just processing cases.


Can be custom-tailored and aid in the overburdened courts.

Objective: Summarize the principles and practices of specialized courts.
Page Numbers: 135-136

Level: Intermediate

2. What are some benefits and drawbacks from participation in specialized courts to be voluntary?

Answer:

Benefits is the ability to choose may in fact get the offender the help they need and ultimately reduce recidivism.

Drawback is that the offender that truly may need to participate in alternative courts may choose not to participate.

Objective: Summarize the principles and practices of specialized courts.
Page Number: 140

Level: Basic

3. How do drug courts operate and what are some common features of these courts?

Answer:

They divert offenders into treatment programs and often suspend sentencing in exchange for successful completion of the program.

Drug courts tend to be non-adversarial, have ongoing judicial interaction, and maintain partnerships with community agencies.  

From a drug treatment perspective they build strong partnerships with treatment programs and providers  that closely monitor and evaluate the offender’s use of drugs and alcohol.

Objective: Describe the focus and operations of specialized courts.
Page Number: 142

Level: Intermediate

Chapter 6 Critical Thinking
1. What are the issues surrounding specialized courts? Do you think they will remain a part of our justice system? Why or why not?

Answer:

Specialized courts may be viewed as a fad. It may be argued that these courts are too far removed from what courts should really do, that there isn’t enough research to support these courts, that they are soft on crime, that they only work for certain individuals, and could be unconstitutional.

Objective: Summarize the issues surrounding specialized courts.

Page Number: 151-154

Level: Intermediate

2. Describe in detail domestic violence courts and focus your discussion on the well-developed domestic violence court in New York. Are domestic violence courts effective?

Answer:

Domestic-violence courts focus on tailoring interventions to meeting the needs of victims, closely monitoring the offender, and enlisting community participation.

New York’s court has dedicated judges, resource coordinators, on-site victim advocates, and a coordinated community response.

Objective: Describe the focus and operations of specialized courts.
Page Number: 144 and 145

Level: Intermediate
CHAPTER 7

Judges

Chapter 7 Multiple Choice 
Choose the one alternative that best completes the statement or answers the question.

1. According to the Administrative Office of the U.S. Courts, as of 2008, associate justices earned in excess of:

a. $500,000

b. $200,000

c. $300,000

d. $400,000

Answer: b

Objective: Describe the qualifications and appointment of federal judges.
Page Number: 168

Level: Basic

2. The main actors in the federal judiciary are the men and women who serve as:

a. Judges

b. Defense attorneys

c. Prosecutors

d. Jurors

Answer: a

Objective: Describe the qualifications and appointment of federal judges.
Page Number: 164

Level: Basic 

3. Judges learn the ins and outs of their jobs informally. They begin with a period of __________ socialization, learning and adjusting to the new role over the short term.

a. Anticipatory

b. Probationary

c. Freshman

d. Novice

Answer: c

Objective: Describe the qualifications and appointment of federal judges.
Page Number: 170

Level: Basic

4. Since 1984, federal judges have been allowed to retire with full pay and benefits under the so-called:

a. Rule of 80

b. Elderly Judge Rule

c. Judicial Retirement Rule

d. Senior Status Rule

Answer: a

Objective: Describe the qualifications and appointment of federal judges.
Page Number: 172

Level: Basic

5. Per __________, Section 2 of the Constitution, federal judges are appointed by the president with the advice and consent of the Senate.

a. Article I

b. Article IV

c. Article III

d. Article II

Answer: d

Objective: Describe the qualifications and appointment of federal judges.
Page Number: 167

Level: Basic

6. Which of the following refers to the standards and norms that bear on judges and covers such matters as how to maintain independence, impartiality, and avoid impropriety?

a. Judicial folkway

b. Judicial code

c. Judicial ethic

d. Judicial belief

Answer: c

Objective: Describe the qualifications and appointment of federal judges.
Page Number: 178

Level: Intermediate

7. Which of the following is NOT recognized as an effect on new Supreme Court justices?

a. Fewer and less complex opinions assigned to newly appointed justices

b. Exclusion from social events outside of the courtroom

c. A feeling of being overwhelmed by the Court's caseload

d. Not aligning with established voting blocs during their early years on the

Court

Answer: b

Objective: Describe the qualifications and appointment of federal judges.
Page Number: 171

Level: Intermediate

8. Which amendment guarantees criminal defendants the right to trial by an impartial judge?

a. Fourteenth

b. Fifth

c. Tenth

d. Eighth

Answer: a

Objective: Describe judicial decision making and limits on judicial decisions.
Page Number: 185

Level: Intermediate

9. What is the average age for district judges at their time of appointment?

a. 59

b. 49

c. 39

d. 29

Answer: b

Objective: Describe the qualifications and appointment of federal judges.
Page Number: 49

Level: Basic

10. Many federal employees now earn ______ than/to federal judges.

a. More

b. Less

c. Comparable 

d. Equal

Answer: a

Objective: Describe the qualifications and appointment of federal judges.
Page Number: 169

Level: Basic

11. More than __________ % of state appellate court judges and nearly __________ % of state trial court judges are elected to their posts.

a. 80, 90

b. 40, 50

c. 60, 70

d. 20, 30

Answer: a

Objective: Describe the qualifications and selection of state judges.
Page Number: 174

Level: Intermediate

12. The tendency of a president to defer the judgment of senators and local party leaders for appointment to lower courts is known as:

a. Senatorial courtesy

b. Presidential adjournment

c. Lower court advisement

d. Legislative deferment

Answer: a

Objective: Describe the qualifications and appointment of federal judges.
Page Number: 168

Level: Intermediate

13. Public opinion has been shown to influence judges’ decisions. One study found that Supreme Court decisions matched up well with public opinion polls __________ % of the time.

a. 18

b. 63

c. 89

d. 32

Answer: b

Objective: Describe judicial decision making and limits on judicial decisions.
Page Number: 183

Level: Basic

14. History makes it clear that the federal bench has attracted people from a fairly select demographic, usually the __________ and __________ classes.

a. Lower upper, upper upper

b. Upper middle, upper upper

c. Middle, upper middle

d. Lower, middle

Answer: c

Objective: Describe the qualifications and appointment of federal judges.
Page Number: 164

Level: Intermediate

15. A federal judge can be removed from the bench via:

a. Public vote

b. Legislative impeachment and conviction

c. Presidential discretion

d. A majority vote by other federal judges

Answer: b

Objective: Describe the qualifications and appointment of federal judges.
Page Number: 171

Level: Intermediate

16. Of the 161 federal appeals court judges who were actively serving in the spring of 2013, what percentage were minorities?

a. 16%

b. 36%

c. 6%

d. 36%

Answer: d

Objective: Describe the qualifications and selection of state judges.
Page Number: 166

Level: Basic

17. There is new training for federal judges offered by the __________, the research and education arm of the federal judicial system.

a. Center for Judicial Training

b. Federal Judicial Center

c. Center for Judgeship and Socialization

d. U.S. Judiciary Training Center

Answer: b

Objective: Describe the qualifications and appointment of federal judges.
Page Number: 170

Level: Intermediate

18. Political scientists have used this phrase to refer to unanimity in appellate court decisions—unanimity that occurs out of concern over strengthening the authority of the court.

a. Norm of consensus

b. Unanimous judicial agreement

c. Standard of compromise

d. Rule of accord

Answer: a

Objective: Describe judicial decision making and limits on judicial decisions.
Page Number: 184

Level: Intermediate

19. Which arm of the U.S. Justice Department performs a security and background check to guide appointment decisions for all nominees to federal positions (not just judgeships)?

a. Central Intelligence Agency

b. Secret Service

c. Department of Labor

d. Federal Bureau of Investigation

Answer: d

Objective: Describe the qualifications and appointment of federal judges.
Page Number: 168

Level: Intermediate

20. Until the presidency of Jimmy Carter (1977-1981), less than what percentage of district judges were female?

a. 5%

b. 1%

c. 10%

d. 2%

Answer: d

Objective: Summarize the role and functions of judges.
Page Number: 164

Level: Basic

21. The time before a person becomes a judge is known as __________. It arms aspiring judges with much of the information they will need for their future job.  

a. Foreshadowing

b. Anticipatory socialization

c. Judicial collective

d. Presupposition

Answer: b

Objective: Describe the qualifications and appointment of federal judges.
Page Number: 170

Level: Intermediate

22. Which of the following is concerned solely with identifying judges who are qualified, intelligent, and who will do the job well?

a. Arbitrary selection

b. Merit selection

c. Qualified selection

d. Nepotistic selection

Answer: b

Objective: Describe the qualifications and selection of state judges.
Page Number: 175

Level: Intermediate

23. Which term often describes judges, as they are generally tasked with resolving any legal matter that comes before the court?

a. Bench heroes

b. Gavels of justice

c. Men in black

d. Triers of law

Answer: d

Objective: Summarize the role and functions of judges.
Page Number: 163

Level: Intermediate

24. The _________'s Model Code of Judicial Conduct was adopted in 1972 and replaced the Canon of Legal Ethics, which was created some 50 years earlier.

a. Commonwealth Association of Judges

b. American Bar Association

c. Federal Judicial Center

d. Criminal Defense Lawyer Association

Answer: b

Objective: Summarize judicial ethics and incompetence as well as what constitutes judicial misconduct.
Page Number: 179

Level: Intermediate

25. Which of the following is NOT an informal qualification for candidates of the federal bench?

a. Political connections

b. Professional competence

c. Corporate board membership

d. Political qualifications

Answer: c

Objective: Describe the qualifications and appointment of federal judges.
Page Number: 166

Level: Intermediate

Chapter 7 True-False

1. The qualifications for judges who work in limited jurisdiction courts are more stringent than those for judges who work in either general jurisdiction courts, appellate courts, or state supreme courts. 

a. True


b. False

Answer: b

Objective: Describe the qualifications and selection of state judges.
Page Number: 173

Level: Intermediate

2. If a judge disliked a particular statute, he or she would declare it unconstitutional. This can occur whether the case is brought to court by another party or initiated by the judge.

a. True


b. False

Answer: b

Objective: Describe judicial decision making and limits on judicial decisions.
Page Number: 186

Level: Intermediate

3. In some cases, judges can serve as triers of law and fact.

a. True


b. False

Answer: a

Objective: Summarize the role and functions of judges.
Page Number: 163

Level: Basic

4. Article I of the U.S. Constitution provides that federal judges will hold their posts "during good behavior."

a. True


b. False

Answer: b

Objective: Describe the qualifications and appointment of federal judges.
Page Number: 171

Level: Basic

5. State judges are selected either by election, merit, or appointment.

a. True


b. False

Answer: a

Objective: Describe the qualifications and selection of state judges.
Page Number: 173

Level: Basic

6. The terms elected judges serve are generally quite long, between eight and twelve years.

a. True


b. False

Answer: b

Objective: Describe the qualifications and selection of state judges.
Page Number: 173

Level: Basic

7. Methods for removal and retirement of state judges is similar to those for federal judges.

a. True


b. False

Answer: a

Objective: Describe the qualifications and selection of state judges.
Page Number: 178

Level: Intermediate

8. A possible downside to non-partisan elections is that voters may elect judges based on name recognition and other illegitimate criteria.

a. True


b. False

Answer: a

Objective: Describe the qualifications and selection of state judges.
Page Number: 175

Level: Intermediate

9. Tradition has basically created an expectation that, at a minimum, a federal judge have a law degree and some measure of prior law practice.

a. True


b. False

Answer: a

Objective: Describe the qualifications and appointment of federal judges.
Page Number: 167

Level: Intermediate

10. A judge's authority is essentially limitless.

a. True


b. False

Answer: b

Objective: Describe judicial decision making and limits on judicial decisions.
Page Number: 186

Level: Basic

11. Judicial salaries tend to be higher than those of attorneys in the private sector.

a. True


b. False

Answer: b

Objective: Describe the qualifications and appointment of federal judges.
Page Number: 169

Level: Basic

12. Allowing federal judges to stay in their positions effectively for life can result in the problem of having some rather elderly judges.

a. True


b. False

Answer: a

Objective: Describe the qualifications and appointment of federal judges.
Page Number: 172

Level: Intermediate

13. During an impeachment trial, only 1/3 of the Senate vote is required for removal of a judge.

a. True


b. False

Answer: b

Objective: Summarize judicial ethics and incompetence as well as what constitutes judicial misconduct.
Page Number: 178

Level: Intermediate

14. Courts are not supposed to be political.

a. True


b. False

Answer: a

Objective: Describe judicial decision making and limits on judicial decisions.
Page Number: 186

Level: Basic

15. One of the more common merit-based selection systems has been dubbed the Virginia Plan, after the Virginia Bar Plan which was adopted in 1940.

a. True


b. False

Answer: b

Objective: Describe the qualifications and selection of state judges.
Page Number: 175

Level: Intermediate

16. The most visible federal judges are the Supreme Court justices, the appellate court judges, and the district court judges.

a. True


b. False

Answer: a

Objective: Describe the qualifications and appointment of federal judges.
Page Number: 164

Level: Intermediate

17. Courts frequently overturn laws on the theory that they run counter to the Constitution.

a. True


b. False

Answer: b

Objective: Describe judicial decision making and limits on judicial decisions.
Page Number: 186

Level: Intermediate

18. The majority of district judges graduated from public universities.

a. True


b. False

Answer: b

Objective: Describe the qualifications and appointment of federal judges.
Page Number: 164

Level: Basic

19. Judges are socialized in their positions, usually by working with senior judges.

a. True


b. False

Answer: a

Objective: Describe the qualifications and appointment of federal judges.
Page Number: 170

Level: Basic

20. One argument in favor of merit-based selection is that judges should be chosen based on qualifications rather than political or social connections.

a. True


b. False

Answer: a

Objective: Describe the qualifications and selection of state judges.
Page Number: 175

Level: Intermediate

21. Upon appointment to the federal judiciary, most new judges are able to adapt quickly and do not need much training to adapt.

a. True


b. False

Answer: b

Objective: Describe the qualifications and appointment of federal judges.
Page Number: 170

Level: Basic

22. The Constitution and federal law are both silent on the subject of qualifications for Supreme Court justices and federal judges.

a. True


b. False

Answer: a

Objective: Describe the qualifications and appointment of federal judges.
Page Number: 166

Level: Intermediate

23. When a judge is appointed to their post, they are essentially autonomous, and do not have to answer to anyone.

a. True


b. False

Answer: b

Objective: Describe the qualifications and selection of state judges.
Page Number: 175

Level: Intermediate

24. Requirements for federal judges are more carefully spelled out than are the requirements for state (or local) judges in the Constitution.

a. True


b. False

Answer: b

Objective: Describe the qualifications and appointment of federal judges.
Page Number: 166

Level: Intermediate

25. A number of professional associations are involved in judicial ethics through efforts to promote the independence and integrity of the courts.

a. True


b. False

Answer: a

Objective: Summarize judicial ethics and incompetence as well as what constitutes judicial misconduct.
Page Number: 179

Level: Intermediate

Chapter 7 Fill in the Blank
Write the word that best completes each statement or answers the question.

1. Throughout U.S. history, only 13 federal judges have been faced with articles of __________, the formal allegation of misconduct.

Answer: Impeachment

Objective: Describe the qualifications and appointment of federal judges.
Page Number: 171

Level: Intermediate

2. Research has shown that, first and foremost, judges' decisions are affected by their __________ and attitudes.

Answer: Ideology

Objective: Describe judicial decision making and limits on judicial decisions.
Page Number: 183

Level: Difficult

3. Complaints against __________ judges are governed by the Judicial Conduct and Disability Act of 1980.

Answer: Federal 

Objective: Summarize judicial ethics and incompetence as well as what constitutes judicial misconduct.
Page Number: 179

Level: Intermediate

4. Judges cannot rule on the "__________" of legislation. This means they cannot express their personal preferences for or against legislation, or use such preferences to influence their decisions.

Answer: Wisdom

Objective: Describe judicial decision making and limits on judicial decisions.
Page Number: 185

Level: Difficult

5. Federal judicial candidates’ names are sent to the __________ Judiciary Committee, which conducts its own investigation of the candidate's suitability for his or her nominated post.

Answer: Senate 

Objective: Describe the qualifications and appointment of federal judges.
Page Number: 168

Level: Basic

6. By most accounts, __________ has slipped away on the Supreme Court. Between approximately 1930 and 1960, the percentage of cases with at least one dissenting opinion increased from around 10% to approximately 70%.

Answer: Consensus

Objective: Describe judicial decision making and limits on judicial decisions.
Page Number: 184

Level: Difficult

7. The opposite of a trier of law is a trier of__________, which are the jurors.

Answer: Fact

Objective: Summarize the role and functions of judges.
Page Number: 163

Level: Basic

8. Judicial codes of __________ generally provide guidance on ethical dilemmas of several varieties.

Answer: Ethics

Objective: Summarize judicial ethics and incompetence as well as what constitutes judicial misconduct.
Page Number: 178

Level: Basic

9. When laws are overturned, they must be overturned on the __________ of grounds.

Answer: Narrowest 

Objective: Describe judicial decision making and limits on judicial decisions.
Page Number: 185

Level: Intermediate

10. In 1934, Congress enacted the __________Judgment Act, which authorizes the federal courts to make declaratory judgments concerning matters of federal law.

Answer: Declaratory 

Objective: Describe judicial decision making and limits on judicial decisions.
Page Number: 186

Level: Intermediate

11. Unlike lower federal court judges, only about __________ in five U.S. Supreme Court justices once served as judge at the state level, or as judge in any other federal court, immediately before their appointments.

Answer: One

Objective: Describe the qualifications and appointment of federal judges.
Page Number: 166

Level: Basic

12. Factors that influence judicial __________ include election considerations, public opinion, strategic considerations, consensus-seeking, and the law.

Answer: Decision-making

Objective: Describe judicial decision making and limits on judicial decisions.
Page Number: 182

Level: Difficult

13. Congress has permitted federal judges who do not formally retire to move into __________status. The judges effectively give up their seat and work part time, handling cases based on need.

Answer: Senior 

Objective: Describe the qualifications and appointment of federal judges.
Page Number: 172

Level: Intermediate

14. According to the Administrative Office of the U.S. Courts, as of 2012, the __________ Justice of the U.S. Supreme Court earned $223,500.

Answer: Chief 

Objective: Describe the qualifications and appointment of federal judges.
Page Number: 168

Level: Basic

15. If there are concerns that a judge is not __________, in most jurisdictions either the defense or prosecution can seek to have the judge removed for cause.

Answer: Impartial

Objective: Describe judicial decision making and limits on judicial decisions.
Page Number: 185

Level: Intermediate

16. On-the-job training over the course of a judge's career is known as __________ socialization.

Answer: Occupational 

Objective: Describe the qualifications and appointment of federal judges.
Page Number: 170

Level: Basic

17. The ABA defines judicial __________ as comprised of "patience, open-mindedness, courtesy, tact, firmness, understanding, compassion and humility."

Answer: Temperament

Objective: Summarize judicial ethics and incompetence as well as what constitutes judicial misconduct.
Page Number: 181

Level: Basic

18. The American __________ Society publishes the Judicial Conduct Reporter, a quarterly periodical that tracks developments in judicial discipline and changes in judicial codes of conduct.

Answer: Judicature 

Objective: Summarize judicial ethics and incompetence as well as what constitutes judicial misconduct.
Page Number: 179

Level: Basic

19. Most judicial codes of ethics require that a judge "__________" him/herself if, among other things, he/she has a personal bias or prejudice concerning a party, or personal knowledge of disputed evidentiary facts concerning the proceeding.

Answer: Recuse

Objective: Describe judicial decision making and limits on judicial decisions.
Page Number: 185

Level: Basic

20. __________ elections help ensure judicial neutrality while keeping judges answerable to the electorate.

Answer: Non-partisan 

Objective: Describe the qualifications and selection of state judges.
Page Number: 174

Level: Intermediate

Chapter 7 Matching
Match each term related to judges with the correct description.

	1. Freshman effects
	a. Reference to the unanimity in appellate court decisions that results from a concern for strengthening the authority of the court

	2.  Impeachment
	b. A type of exception to the general rule that judges cannot initiate legal disputes

	3.  Senior status
	c. A written accusation by the House of Representatives to the Senate against a federal judge

	4. Judicial ethics
	d. Not a formal retirement, but judges work part time-handling cases based on need

	5. Norm of consensus
	e. Standards and norms that bear on judges and cover such matters as how to maintain independence, impartiality, and avoid impropriety

	6. Declaratory judgment
	f. Phenomenon where new judges feel overwhelmed by caseloads and their responsibilities

	7. Triers of law
	g. The law school-based process of teaching an aspiring judge important analytic and communication skills and arming him or her with much of the information he or she will need in his or her future job

	8. Triers of fact
	h. Judges that are tasked with resolving a legal matter that comes before the court

	9. Senatorial courtesy
	i. A tendency among U.S. presidents to defer to the judgment of senators and local party leaders regarding the qualifications of individuals for appointment to the lower courts

	10. Anticipatory socialization
	j. Judges who listen to evidence and render a decision as to the facts in question


1. *f

2. *c

3. *d

4. *e

5. *a

6. *b

7. *h

8. *j

9. *i

10.*g

Level: Basic
Chapter 7 Essay

1. Summarize the role and functions of judges.

Answer:

Judges issue decisions that impact people’s lives and leave imprints on the justice system itself. They are triers of law and triers of fact.

Objective: Summarize the role and functions of judges.
Page Number: 163

Level: Basic

2. Describe the socialization process of becoming a judge.

Answer:


Anticipatory socialization is the time spent as an attorney prior to becoming a 
judge.


Freshman socialization is the initial time where a new judge adjusts to their new 
role.

Occupational socialization is the on-the-job training. The Federal Judicial Center offers training to new judges.

As the judges move up to higher-level judgeships the socialization process is increased.

Objective: Describe the qualifications and selection of state judges.
 Page Number: 170

Level: Intermediate

3. Explain the concepts of “triers of law” and “triers of fact” and explain why they are important in the court system.

Answer:

Triers of law are tasked at resolving legal matters. Often the constitution and state and local laws are reviewed in order to make these decisions. 

Being triers of fact involves listening to facts and making a decision based on which side made the more convincing case.

Judges use one or both of these methods while making rulings and they are the main basis of the court system.

Objective: Summarize the role and functions of judges.
Page Number: 163-164

Level: Basic

4. Outline the appointment process of federal judges.

Answer:


The president makes an appointment based on the advice and consent of the 
Senate.


The U.S. Attorney General in the Justice Department screens the potential 
candidates.


Various interest groups voice opinions.


The American Bar Association evaluates the professional qualifications of the 
nominees.

The Senate Judiciary Committee also conducts and investigation, and if approved, a vote takes place.

Objective: Describe the qualifications and appointment of federal judges.
Page Number: 167-168

Level: Intermediate

Chapter 7 Critical Thinking

1. Are official qualifications (degrees, scholarly publications) more important than personal ones (life experience, personality, values) when it comes to determining the qualities that make a good judge? Cite your reasons why.

Answer:


Judges have often worked in large or small law firms or have prior experience as prosecutors. Other than that there aren’t a lot of formal qualifications and there are numerous informal qualifications. Informal qualifications include professional competence, political qualifications, and political connections.

Objective: Describe the qualifications and appointment of federal judges.
Page Number: 164-167

Level: Intermediate

2. Should judges be permitted to make decisions based on extralegal factors? What kinds of limits should be imposed on judicial decision-making? Are more limits needed?

Answer:

Judges decisions can sometimes be influenced by personal ideology, election considerations, pubic opinions, strategic considerations, and consensus-seeking.

Limits include having decisions limited to actual controversies, limiting ability to answer political questions, not having the ability to rule on the wisdom of legislation, and when overturning laws they must be on the narrowest grounds.

Objective: Describe judicial decision making and limits on judicial decisions.
Page Number: 181-187

Level: Difficult
CHAPTER 8

Prosecutors

Chapter 8 Multiple Choice
Choose the one alternative that best completes the statement or answers the question.

1. Several early-twentieth-century crime commission reports led to what has been called the __________ of criminal justice. Most members of these commissions were reformers who sought to remove corruption and political favoritism from the criminal process.

a. Judicial cleansing era

b. Progressive era

c. Anti-corruption era

d. Reformer era

Answer: b

Objective: Outline how American prosecution has changed and evolved over time.
Page Number: 201

Level: Intermediate

2. Which case highlighted the need for prosecutorial accountability when the prosecutor in the Duke University lacrosse rape case was disbarred after being found guilty of fraud, dishonesty, deceit, and making false statements?

a. Argersinger v. Hamlin
b. Blackledge v. Perry
c. The North Carolina State Bar v. Michael B. Nifong
d. Gideon v. Wainwright
Answer: c

Objective: Describe the rules of conduct and ethics for prosecutors as well as what constitutes prosecutorial misconduct.
Page Number: 203

Level: Intermediate

3. Which of the following amounts to delaying criminal charges against a suspect until he or she fulfills some obligation?

a. Deferred prosecution

b. No-drop prosecution

c. Diversion

d. Deferred sentencing

Answer: a

Objective: Explain the factors affecting charging decisions.
Page Number: 207

Level: Intermediate

4. In 1704, which colony became the first to use government attorneys as prosecutors, effectively abandoning private prosecution?

a. New Hampshire

b. Delaware

c. Connecticut

d. Maryland

Answer: c

Objective: Outline how American prosecution has changed and evolved over time.
Page Number: 199

Level: Intermediate

5. Which type of immunity attaches when prosecutors 1) act as administrators or investigators and 2) make reasonable mistakes?

a. Qualified immunity

b. Absolute immunity

c. Relative immunity

d. Uncontested immunity

Answer: a

Objective: Summarize the protections and immunity afforded to prosecutors.
Page Number: 209

Level: Intermediate

6. The first Congress created the office of attorney general and the United States attorneys through the:

a. Judiciary Act of 1789

b. Congressional Judiciary Act of 1788

c. Judiciary Act of 1891

d. Articles of Confederation

Answer: a

Objective: Outline how American prosecution has changed and evolved over time.
Page Number: 200

Level: Basic

7. In which case did the Supreme Court agree with the defendant's argument that the prosecutor in the case acted vindictively and threatened the defendant's due process rights?

a. Blackledge v. Perry
b. Argersinger v. Hamlin
c. Gideon v. Wainwright
d. The North Carolina State Bar v. Michael B. Nifong
Answer: a

Objective: Explain the factors affecting charging decisions.
Page Number: 205

Level: Intermediate

8. Roy Flemming identified three main political styles for prosecutors. Which of the following refers to those who change internal practices, but do so in a way that minimizes opposition?

a. Policy reformer

b. Courthouse insurgent

c. Office radical

d. Office conservator

Answer: a

Objective: Describe the organization and administration of prosecutors’ offices.
Page Number: 214

Level: Intermediate

9. Which of the following performs actual trial work in the Federal system, and falls within the Criminal Division of the U.S. Justice Department?

a. Attorney General

b. Deputy Attorney General

c. Assistant U.S. Attorney

d. U.S. Attorney

Answer: d

Objective: Identify the names and types of prosecutors.
Page Number: 195

Level: Basic

10. Which is the chief local prosecutor at the county level?

a. District Attorney

b. U.S. Attorney General

c. General Prosecutor

d. Solicitor General

Answer: a

Objective: Identify the names and types of prosecutors.
Page Number: 197

Level: Basic

11. One of the better known __________ programs is Brooklyn's popular Drug Treatment Alternative to Prison program.

a. Diversion

b. Deferred sentencing

c. No-drop prosecution

d. Deferred prosecution

Answer: b

Objective: Summarize the protections and immunity afforded to prosecutors.
Page Number: 208

Level: Intermediate

12. Which theory of crime holds that serious crime will flourish if minor problems, including misdemeanors, are not taken seriously?

a. Control balance

b. Broken windows

c. Deterrence

d. Power control

Answer: b

Objective: Identify the names and types of prosecutors.
Page Number: 198

Level: Intermediate

13. Which of the following has been defined as the decision of a prosecutor to submit a charging document to a court, or to seek a grand jury indictment, or to decline to prosecute?

a. Prosecutorial judgment

b. Prosecutorial strategy

c. Prosecutorial discretion

d. Prosecutorial resolution

Answer: c

Objective: Explain the factors affecting charging decisions.
Page Number: 204

Level: Basic

14. The President's Commission gave rise to what has been called the __________ of prosecution in which the prosecutor's office marketed itself as a professional organization equipped to hold offenders accountable by obtaining guilty pleas or trial convictions, or in some cases diverting cases for treatment.

a. Diversion and treatment model

b. Prosecutorial conviction model

c. Prosecutorial discretion model

d. Felony case processor model

Answer: d

Objective: Outline how American prosecution has changed and evolved over time.
Page Number: 202

Level: Intermediate

15. The prosecutor is the one who charges criminal suspects in the name of:

a. Personal belief

b. His or her law office

c. Public opinion

d. The government

Answer: d

Objective: Identify the names and types of prosecutors.
Page Number: 194

Level: Basic

16. Which is an approach intended to improve cooperation and collaboration between prosecutors and individuals outside the criminal justice system?

a. Community prosecution

b. Social norm prosecution

c. Neighborhood prosecution

d. Community policing

Answer: a

Objective: Outline how American prosecution has changed and evolved over time.
Page Number: 202

Level: Intermediate

17. Some practices, such as __________, have been implemented in response to the problems that can result from prosecutorial discretion.

a. Prosecutor denial

b. Deferred prosecution

c. No-drop prosecution

d. Mandatory prosecution

Answer: c

Objective: Explain the factors affecting charging decisions.
Page Number: 206

Level: Intermediate

18. In 1832, which became the first state to include a constitutional provision providing for the election of prosecutors?

a. Massachusetts

b. Rhode Island

c. New Hampshire

d. Mississippi

Answer: d

Objective: Outline how American prosecution has changed and evolved over time.
Page Number: 200

Level: Intermediate

19. Who is in charge of representing the government in suits and appeals in the Supreme Court—and in all lower federal trial and appellate court cases where the interests of the U.S. Government are at stake?

a. Deputy Attorney General

b. Associate Attorney General

c. Solicitor General

d. Attorney General

Answer: c

Objective: Identify the names and types of prosecutors.
Page Number: 195

Level: Intermediate

20. At the federal level, who is the head of the U.S. Department of Justice and chief law enforcement officer of the federal government?

a. U.S. Attorney General

b. President

c. Deputy Attorney General

d. U.S. Supreme Court

Answer: a

Objective: Identify the names and types of prosecutors.
Page Number: 195

Level: Basic

21. In some large prosecutor's offices, several attorneys can be involved in a single case. Critics have claimed that having multiple prosecutors involved in the adjudication process is inefficient. In response, many jurisdictions have implemented what type of programs?

a. Lateral prosecution

b. Vertical prosecution

c. Linear prosecution

d. Horizontal prosecution

Answer: b

Objective: Describe the organization and administration of prosecutors’ offices.
Page Number: 212

Level: Intermediate

22. Which refers to any number of informal or programmatic methods of steering offenders out of the criminal justice system?

a. Diversion

b. Deferred sentencing

c. No-drop prosecution

d. Deferred prosecution

Answer: a

Objective: Explain the factors affecting charging decisions.
Page Number: 207

Level: Basic

23. In this case, the Supreme Court decided that states must honor the Sixth Amendment right to counsel, ensuring that criminal defendants are to be represented by counsel in state criminal trials—not just federal trials.

a. Blackledge v. Perry
b. The North Carolina State Bar v. Michael B. Nifong
c. Gideon v. Wainwright
d. Argersinger v. Hamlin
Answer: c

Objective: Outline how American prosecution has changed and evolved over time.
Page Number: 200

Level: Intermediate

24. Most criminal work is conducted at the __________ level because this is where common law felonies and misdemeanors are tried.

a. County

b. State

c. National

d. City

Answer: a

Objective: Identify the names and types of prosecutors.
Page Number: 197

Level: Intermediate

25. Which refers to total immunity for a prosecutor from suit?

a. Qualified immunity

b. Uncontested immunity

c. Absolute immunity

d. Relative immunity

Answer: c

Objective: Summarize the protections and immunity afforded to prosecutors.
Page Number: 209

Level: Basic

Chapter 8 True-False

1. The Attorney General frequently appears in court to argue cases.

a. True


b. False

Answer: b

Objective: Identify the names and types of prosecutors.
Page Number: 195

Level: Intermediate

2. If a prosecutor continually rejects a particular type of case, it may send a message to police that enforcement of the underlying crime is not important.

a. True


b. False

Answer: a

Objective: Outline how American prosecution has changed and evolved over time.
Page Number: 199

Level: Intermediate

3. In a study of prosecutorial turnover and pay problems, it was discovered that almost 90% of one survey's 2,119 respondents were still paying off student loans.

a. True


b. False

Answer: a

Objective: Describe the organization and administration of prosecutors’ offices.
Page Number: 216

Level: Intermediate

4. The state attorney general typically acts as a public advocate in areas such as child support enforcement, consumer protections, antitrust, and utility regulations.

a. True


b. False

Answer: a

Objective: Identify the names and types of prosecutors.
Page Number: 197

Level: Intermediate

5. Early American colonists were fervent supporters of the centralized British government.

a. True


b. False

Answer: b

Objective: Outline how American prosecution has changed and evolved over time.
Page Number: 199

Level: Intermediate

6. Prosecuting attorneys enjoy broader discretion in making decisions that influence criminal case outcomes than any other actors in the American justice system.

a. True


b. False

Answer: a

Objective: Outline how American prosecution has changed and evolved over time.
Page Number: 194

Level: Intermediate

7. Unlike other attorneys, prosecutors are not bound by professional rules of conduct.

a. True


b. False

Answer: b

Objective: Describe the rules of conduct and ethics for prosecutors as well as what constitutes prosecutorial misconduct.
Page Number: 210

Level: Intermediate

8. It is rare for a state to give the attorney general power to prosecute in cases where the local prosecutor fails to act.

a. True


b. False

Answer: b

Objective: Explain the factors affecting charging decisions.
Page Number: 205

Level: Intermediate

9. In most states, chief prosecutors are elected officials.

a. True


b. False

Answer: a

Objective: Identify the names and types of prosecutors.
Page Number: 198

Level: Basic

10. The earliest American prosecutors were elected to their posts.

a. True


b. False

Answer: b

Objective: Outline how American prosecution has changed and evolved over time.
Page Number: 200

Level: Basic

11. One issue with the fact that most prosecutors are elected is that elections are sometimes intensely partisan.

a. True


b. False

Answer: a

Objective: Identify the names and types of prosecutors.
Page Number: 198

Level: Intermediate

12. Prosecutors' power has decreased over time.

a. True


b. False

Answer: b

Objective: Outline how American prosecution has changed and evolved over time.
Page Number: 200

Level: Intermediate

13. Prosecutors have improved their accountability to the public by acting in a more "open" fashion, such as keeping victims informed about the progress of criminal cases.

a. True


b. False

Answer: a

Objective: Outline how American prosecution has changed and evolved over time.
Page Number: 204

Level: Intermediate

14. Not all city attorneys perform prosecution functions. Of those who do, most prosecute felonies.

a. True


b. False

Answer: b

Objective: Identify the names and types of prosecutors.
Page Number: 198

Level: Intermediate

15. Community prosecution is to prosecutors what community policing is to police officers.

a. True


b. False

Answer: a

Objective: Outline how American prosecution has changed and evolved over time.
Page Number: 202

Level: Basic

16. The Solicitor General supervises the preparation of the government's Supreme Court briefs, petitions, and other legal documents.

a. True


b. False

Answer: a

Objective: Identify the names and types of prosecutors.
Page Number: 195

Level: Basic

17. City attorneys cannot provide legal services to other city-level agencies.

a. True


b. False

Answer: b

Objective: Identify the names and types of prosecutors.
Page Number: 198

Level: Basic

18. Early twentieth century crime commissions dug deeply into real-world criminal justice operations and relied very little on official data.

a. True


b. False

Answer: b

Objective: Outline how American prosecution has changed and evolved over time.
Page Number: 201

Level: Intermediate

19. The U.S. Attorney General provides advice to the President and to the heads of other executive branch agencies.

a. True


b. False

Answer: a

Objective: Identify the names and types of prosecutors.
Page Number: 195

Level: Basic

20. No-drop prosecution policies are inexpensive and supported by the majority of domestic violence victims.

a. True


b. False

Answer: b

Objective: Explain the factors affecting charging decisions.
Page Number: 206

Level: Basic

21. Oppositional culture theory holds that serious crime will flourish if minor problems are not taken seriously.

a. True


b. False

Answer: b

Objective: Identify the names and types of prosecutors.
Page Number: 198

Level: Intermediate

22. Nearly all of the 1967 President's Commissions prosecution recommendations were concerned with improving prosecutorial professionalism, performance, and case processing.

a. True


b. False

Answer: a

Objective: Outline how American prosecution has changed and evolved over time.
Page Number: 202

Level: Intermediate

23. Prosecutors base their charging decisions on legal (e.g., evidence) and extralegal factors (e.g., stereotypes).

a. True


b. False

Answer: a

Objective: Explain the factors affecting charging decisions.
Page Number: 205

Level: Basic

24. There can be significant differences in the goals and styles of chief prosecution from one jurisdiction to the next.

a. True


b. False

Answer: a

Objective: Describe the organization and administration of prosecutors’ offices.
Page Number: 212

Level: Basic

25. Prosecutors enjoy the right to choose whether or not to acknowledge constitutional limitations on their charging decisions.

a. True


b. False

Answer: b

Objective: Explain the factors affecting charging decisions.
Page Number: 205

Level: Intermediate

Chapter 8 Fill in the Blank
Write the word that best completes each statement or answers the question.

1. Prosecutors' offices follow a __________ structure, with the chief prosecutor occupying the top post.

Answer: Bureaucratic

Objective: Describe the organization and administration of prosecutors’ offices.
Page Number: 212

Level: Basic

2. __________ prosecution diversion occurs when an offender has been charged but the actual in-court prosecution is held off until the offender completes treatment or some other program.

Answer: Deferred 

Objective: Explain the factors affecting charging decisions.
Page Number: 207

Level: Intermediate

3. A(n) __________ is an attorney who is the elected or appointed chief of a prosecution agency, and whose official duty is to conduct criminal proceedings on behalf of the people against persons accused of committing criminal offenses.

Answer: Prosecutor

Objective: Identify the names and types of prosecutors.
Page Number: 194

Level: Basic

4. Although the rules are somewhat ambiguous, judges sometimes issue __________ orders in response to attorneys who reveal too much to the press.

Answer: Gag 

Objective: Describe the rules of conduct and ethics for prosecutors as well as what constitutes prosecutorial misconduct.
Page Number: 212

Level: Basic

5. The 93 U.S. Attorneys are assisted by over 6,000 __________ U.S. Attorneys and an equal number of support staff.

Answer: Assistant 

Objective: Identify the names and types of prosecutors.
Page Number: 195

Level: Basic

6. Key areas where __________ dilemmas for prosecutors arise include disclosure of exculpatory evidence, conflicts of interest, and talking to the press.

Answer: Ethical 

Objective: Describe the rules of conduct and ethics for prosecutors as well as what constitutes prosecutorial misconduct.
Page Number: 211

Level: Basic

7. __________ sentencing delays the sentencing of a defendant until he or she fulfills some obligation.

Answer: Deferred 

Objective: Outline how American prosecution has changed and evolved over time.
Page Number: 208

Level: Intermediate

8. Giving the impression that crimes are against __________ ensures the government rather than a victim is in the business of dispensing justice.

Answer: Society

Objective: Identify the names and types of prosecutors.
Page Number: 194

Level: Difficult

9. __________ immunity will not apply if the plaintiff in a lawsuit can show that a prosecutor acted as an administrator or investigator and violated clearly established constitutional law.

Answer: Qualified 

Objective: Summarize the protections and immunity afforded to prosecutors.
Page Number: 209

Level: Intermediate

10. Flemming's office __________ is the chief prosecutor who is satisfied with the status quo.

Answer: Conservator

Objective: Describe the organization and administration of prosecutors’ offices.
Page Number: 214

Level: Basic

11. The view that prosecutors wielded considerable __________ was somewhat replaced as a result of the 1967 President's Commission on Law Enforcement and the Administration of Justice.

Answer: Discretion

Objective: Outline how American prosecution has changed and evolved over time.
Page Number: 202

Level: Difficult

12. One area where prosecutors can act improperly and in violation of ethical standards, yet remain immune from suit, deals with disclosure of  __________ evidence. In general, prosecutors are constitutionally bound to disclose evidence that is favorable to the accused.

Answer: Exculpatory 

Objective: Summarize the protections and immunity afforded to prosecutors.
Page Number: 209

Level: Difficult

13. Most __________ diversion programs are reserved for chronic low-level offenders, and they are aimed at getting these offenders (who keep ending up incarcerated) to stop committing crime.

Answer: Post-incarceration 

Objective: Explain the factors affecting charging decisions.
Page Number: 207

Level: Intermediate

14. The desire of early American colonists to place governmental controls in the hands of locals, together with the great distances between population centers in early America, gave rise to __________ prosecution.

Answer: Decentralized 

Objective: Outline how American prosecution has changed and evolved over time.
Page Number: 199

Level: Difficult

15. One reason the __________ rate  in prosecutors' offices are high is the allure of lucrative private practice.

Answer: Turnover 

Objective: Describe the organization and administration of prosecutors’ offices.
Page Number: 216

Level: Basic

16. One goal of __________ is the avoidance of negative labeling and stigmatization of suspects.

Answer: Diversion

Objective: Explain the factors affecting charging decisions.
Page Number: 207

Level: Basic

17. __________ prosecution programs ensure that one prosecutor handles a given case from beginning to end.

Answer: Vertical 

Objective: Explain the factors affecting charging decisions.
Page Number: 212

Level: Intermediate

18. Prosecutors began to learn that the traditional case-processing strategies did not work well for all crime types and developed the new prosecution __________ that included an emphasis on community prosecution and accountability.

Answer: Paradigm

Objective: Outline how American prosecution has changed and evolved over time.
Page Number: 202

Level: Difficult

Chapter 8 Matching
Match each extralegal factor that influences the charging decision with the correct description.

	1. Limited prosecution resources
	a. Particularly true of domestic violence cases where sometimes the government hesitates to intervene in family affairs

	2. Lack of motivation to pursue a case
	b. Possible lack of resources to charge offenders accused of minor crimes due to excess of serious crimes

	3. Desire to win
	c. Citizen-invoked complaints of domestic violence stand a slim change of producing criminal charges because of their lower visibility

	4. Case brought to prosecutor’s attention by police or victim
	f. Prosecutors hate to lose, and a burning desire to secure a conviction can influence a charging decision

	5. Victim/offender race
	g. In domestic violence cases, charges are more likely to be filed against male rather than female perpetrators

	6. Victim/offender sex
	h. In general, prosecution is more likely when the offender is nonwhite and the victim is white


1. *b

2. *a

3. *d

4. *c

5. *f

6. *e

Objective: Explain the factors affecting charging decisions.
Page Number: 206

Level: Basic

Match the type of prosecuting attorney with the correct job description.

	7. Prosecutor
	a. An attorney who is elected or appointed to conduct criminal proceedings on behalf of the people against persons accused of committing a crime

	8. U.S. Attorney General
	b. The chief local county-level prosecutor

	9. District Attorney
	c. The federal official charged with representing the government both in suits and appeals

	10. Solicitor General
	d. Head of the U.S. Department of Justice and the chief law enforcement officer of the federal government


7. *a

8. *d

9. *b

10. *c

Objective: Identify the names and types of prosecutors.
Page Number: 194-197

Level: Basic

Chapter 8 Essay

1. What are the various types of prosecutors who work at federal, state, county, and city levels?

Answer:

Federal level uses the attorney general and head of the U.S. Department of Justice and is the chief law enforcement officer in the federal government.

State level has a state attorney general as the chief legal officer. They issue formal opinions to state agencies, propose legislation, and act as public advocates.

County level uses district attorneys that mostly bring criminal cases to prosecution.

City level has city attorneys that provide legal services to other city level agencies.

Objective: Identify the names and types of prosecutors.
Page Number: 195-198

Level: Intermediate

2. What was the Progressive Era?

Answer:

A period of evolutions in the U.S. criminal justice system that occurred in the early 20th century and was marked by reform efforts aimed at removing corruption and political favoritism from the criminal justice system.

Students should mention the Wickersham Commission in their responses.

Objective: Outline how American prosecution has changed and evolved over time.
Page Number: 201

Level: Basic

3. What is community prosecution and what types of issues does community prosecution address?

Answer:

An approach to collaborate with the community and the prosecutor. 

A formal means to respond to community-specific issues through the identification of neighborhood problems and ways to address those problems.

An advantage of community prosecution is that the community feels like they are 
involved and helps in prioritizing low-level problems.

Objective: Describe the organization and administration of prosecutors’ offices.
Page Number: 202

Level: Intermediate

Chapter 8 Critical Thinking

1. What is prosecutorial discretion? How does it affect charging decisions?

Answer:

The ability of the prosecutor to make decisions that are not based on legal guidelines and predictable procedures.

Prosecutors determine whether an alleged offender should be charged and obtain convictions through plea agreements. Prosecutors use discretion on how to present the case to the government. The prosecutor is often the investigator and the instigator of the criminal process.

Objective: Describe the rules of conduct and ethics for prosecutors as well as what constitutes prosecutorial misconduct.
Page Number: 201-202

Level: Intermediate

2. Discuss the three types of diversion presented in the text.  Explain the significance of each.

Answer:


Diversion is the informal method of steering offenders out of the criminal justice 
system.


Precharge diversion diverts offenders out of the system before they are charged.

Deferred prosecution diversion occurs after the offender has been charged, but the prosecution is held until the offender meets some type of conditions-like completing treatment.

Post-incarceration diversion is used on low-level chronic offenders and is designed to prevent the offender from continuing to commit crimes.

Objective: Explain the factors affecting charging decisions.

Page Number: 207-208

Level: Intermediate
CHAPTER 9

Defense Attorneys

Chapter 9 Multiple Choice
Choose the one alternative that best completes the statement or answers the question.

1. Which refers to assigned counsel systems in which the judge chooses a defense attorney on a case-by-case basis?

a. Mandatory

b. Ad hoc
c. Coordinated

d. Adversarial

Answer: b

Objective: Describe the types of defense attorneys.
Page Number: 231

Level: Basic

2. Which serves as the accuser’s counselor and advocates with courage and devotion to render effective, quality representation?

a. Judge

b. Jury

c. Defense attorney

d. Prosecutor

Answer: c

Objective: Describe the functions of defense attorneys.
Page Number: 225

Level: Basic

3. How far can the history of criminal defense be traced back?

a. 1900s

b. Ancient Rome

c. Ancient Greece

d. Early colonial America

Answer: b

Objective: Outline the history of criminal defense.
Page Number: 227

Level: Basic

4. Which term describes a defense attorney who struggles with the difficulties of his or her job, such as high caseloads?

a. Zealous advocate

b. Beleaguered dealer

c. Double agent

d. Jack-of-all-trades

Answer: b

Objective: Explain the realities of defense work.
Page Number: 235

Level: Intermediate

5. Defense attorneys serve as the accused counselor and advocate with courage and devotion to render effective, high-quality:

a. Vertical prosecution

b. Lateral defense

c. Horizontal defense

d. Representation

Answer: d

Objective: Describe the functions of defense attorneys.
Page Number: 225

Level: Intermediate

6. Which of the following is NOT an example of an ethical dilemma a defense attorney may face?

a. The prosecutor's winning record

b. Client perjury

c. Defense receipt of physical evidence

d. A confession in confidence

Answer: a

Objective: Describe the codes of ethics and conduct for defense attorneys.
Page Number: 239

Level: Intermediate

7. Attorneys in criminal cases often require their clients to pay a __________, or fees paid in advance for their services.

a. Bail fee

b. Layaway

c. Bond

d. Retainer

Answer: d

Objective: Describe the types of defense attorneys.
Page Number: 228

Level: Basic

8. Which assigned counsel systems rely on a designated individual to choose the attorney, ensuring consistency and fairness in terms of who is selected?

a. Mandatory

b. Adversarial

c. Coordinated

d. Ad hoc
Answer: c

Objective: Describe the types of defense attorneys.
Page Number: 231

Level: Intermediate

9. Which is the leading professional organization for defense attorneys in the United States?

a. The National Society of Defense Attorneys

b. The National Association of Criminal Defense Lawyers

c. The National Legal Aid and Defender Association

d. The Federal Association for Indigent Defense

Answer: b

Objective: Describe the types of defense attorneys.
Page Number: 228

Level: Intermediate

10. By the __________ century, legal training lasting approximately four years was necessary to become a defense lawyer.

a. Sixth

b. Fourth

c. Second

d. Eighth

Answer: a

Objective: Outline the history of criminal defense.
Page Number: 227

Level: Basic

11. The view that a defense attorney's main concern is looking out for the client's interest; that nothing matters more to them than securing favorable plea agreements or, ideally, acquittals, is described as characterizing the defense attorney as a:

a. Jack-of-all-trades

b. Double agent

c. Zealous advocate

d. Beleaguered dealer

Answer: c

Objective: Explain the realities of defense work.
Page Number: 235

Level: Intermediate

12. The appointment from a list of private bar members who accept cases on a judge-by-judge, court-by-court, case-by-case basis are known as:

a. Assigned counsel

b. No-drop prosecution

c. Public defenders

d. The contract model

Answer: a

Objective: Describe the types of defense attorneys.
Page Number: 230

Level: Intermediate

13. Conviction rates for indigent defendants and those with their own lawyers were about the same in Federal and State courts. About __________% of Federal defendants and __________% of the defendants in the most populous counties were found guilty regardless of the type of their attorneys.

a. 80, 60

b. 90, 75

c. 50, 35

d. 100, 100

Answer: b

Objective: Describe the types of defense attorneys.
Page Number: 229

Level: Intermediate

14. In a __________ contract for defense services, the firm agrees to accept an unspecified number of cases for a single, annual flat fee.

a. Fixed-fee

b. Fluctuating

c. Fixed-price

d. Arbitrary

Answer: c

Objective: Describe the types of defense attorneys.
Page Number: 232

Level: Basic

15. Which is a publication of the Administrative Office of the U.S. Courts that provides ethical guidelines for employees?

a. Model Code of Conduct for Judicial Employees

b. Code of Conduct for Federal Public Defender Employees

c. Model Code of Ethical Behavior for Employees

d. Federal Code of Moral Conduct for Federal Employees

Answer: b

Objective: Describe the codes of ethics and conduct for defense attorneys.
Page Number: 241

Level: Intermediate

16. By the time of the Revolution, there were fewer than __________ lawyers in Massachusetts, which had a population of around 200,000, a much smaller ratio than today.

a. 1,000

b. 200

c. 500

d. 100

Answer: d

Objective: Outline the history of criminal defense.
Page Number: 227

Level: Basic

17. The ethical dilemma that occurs when a death-row volunteer decides to stop appealing and let the sentence be carried out is known as:

a. Death row pro bono
b. Death row assistance

c. Death row cessation

d. Death row volunteering

Answer: d

Objective: Describe the codes of ethics and conduct for defense attorneys.
Page Number: 239

Level: Intermediate

18. Blumberg applied the definition of __________ to defense attorneys when he argued that the formal and informal relationships between the various courtroom actors were often more important than the interests of the clients.

a. Beleaguered dealer

b. Double agent

c. Zealous advocate

d. Jack-of-all-trades

Answer: b

Objective: Explain the realities of defense work.
Page Number: 235

Level: Intermediate

19. Which of the following is an indigent defense system involving non-salaried private attorneys, bar associations, law firms, consortiums or groups of attorneys, or nonprofit corporations that contract with a funding source to provide court-appointed representation in a jurisdiction?

a. Public defenders

b. No-drop prosecution

c. Assigned counsel

d. The contract model

Answer: d

Objective: Describe the types of defense attorneys.
Page Number: 230

Level: Intermediate

20. The first public defender program in the United States opened in which city in 1913?

a. Providence

b. New York City

c. Boston

d. Los Angeles

Answer: d

Objective: Describe the types of defense attorneys.
Page Number: 232

Level: Basic

21. Which university established its own law school in 1817, prompting other universities to take the same road?

a. Cornell

b. Columbia

c. Harvard

d. Yale

Answer: c

Objective: Describe the functions of defense attorneys.
Page Number: 225

Level: Basic

22. In which case was the defense attorney able to stop the Bush administration from trying a Guantanamo Bay detainee before a military commission?

a. People v. Johnson
b. State v. Olwell
c. Hamdan v. Rumsfeld
d. Gideon v. Wainwright
Answer: c

Objective: Summarize the different ways defense attorneys are perceived.
Page Number: 238

Level: Intermediate

23. While legal experts recommend a felony caseload of no more than __________ per attorney per year, some attorneys represent upwards of 1,000 indigent defendants in any given year.

a. 200

b. 100

c. 150

d. 50

Answer: c

Objective: Describe the types of defense attorneys.
Page Number: 231

Level: Basic

Chapter 9 True-False
1. Research indicates that privately-retained attorneys are far more effective than public defenders, especially in criminal cases.

a. True


b. False

Answer: b

Objective: Describe the types of defense attorneys.
Page Number: 229

Level:  Intermediate

2. At last count, the 100 most populous counties in the U.S. spent more than a billion dollars on indigent defense.

a. True


b. False

Answer: a

Objective: Describe the types of defense attorneys.
Page Number: 231

Level: Basic

3. The vast majority of criminal defense attorneys are shady and unscrupulous characters who lack professionalism and integrity.

a. True


b. False

Answer: b

Objective: Summarize the different ways defense attorneys are perceived.
Page Number: 238

Level: Basic

4. In a fixed-fee contract the firm agrees to accept an unspecified number of cases for a single, annual flat fee.

a. True


b. False

Answer: b

Objective: Describe the types of defense attorneys.
Page Number: 232

Level: Intermediate

5. There should always be some amount of political influence involved in the selection of defense attorneys to represent indigent defendants.

a. True


b. False

Answer: b

Objective: Describe the types of defense attorneys.
Page Number: 228

Level: Intermediate

6. Flemming has described criminal defense work as a "craft," since an attorney's concern with efficiency can run counter to a concern with professionalism and minimizing regrets.

a. True


b. False

Answer: a

Objective: Explain the realities of defense work.
Page Number: 234

Level: Intermediate

7. In Roy Flemming's classic study attorneys reported that "public clients" are less trusting that private clients.

a. True


b. False

Answer: a

Objective: Explain the realities of defense work.
Page Number: 234

Level: Intermediate

8. A "good" defense attorney will provide defendants with a reality check, a knowledgeable, objective perspective on their situation. and what is likely to happen should their cases go to trial.

a. True


b. False

Answer: a

Objective: Describe the functions of defense attorneys.
Page Number: 225

Level: Intermediate

9. The attorney-client privilege protects communications and physical evidence.

a. True


b. False

Answer: b

Objective: Describe the codes of ethics and conduct for defense attorneys.
Page Number: 239

Level: Intermediate

10. Indigent defense systems vary considerably state by state. One or more of these defense systems be in operation, and they may be run or organized by different levels of government.

a. True


b. False

Answer: a

Objective: Describe the types of defense attorneys.
Page Number: 230

Level: Intermediate

11. Attorneys often take civil cases in exchange for a percentage of the award, if the plaintiff is successful.

a. True


b. False

Answer: a

Objective: Describe the types of defense attorneys.
Page Number: 228

Level: Basic

12. Research has shown that the attorney-client relationship is not important. For example, Wilson found that the relationship was less important that the attorney's legal skills.

a. True


b. False

Answer: b

Objective: Summarize the different ways defense attorneys are perceived.
Page Number: 237

Level: Intermediate

13. The ad hoc assigned counsel system has been criticized because it can lead to favoritism and patronage and does not account for experience levels or qualifications of the attorneys.

a. True


b. False

Answer: a

Objective: Describe the types of defense attorneys.
Page Number: 231

Level: Intermediate

14. The "zealous advocate," according to Blumberg, is the defense attorney who appears to work for one side but instead works for another.

a. True


b. False

Answer: b

Objective: Explain the realities of defense work.
Page Number: 235

Level: Intermediate

15. The public defender system is self-sufficient and never needs to have contract or assigned counsel to assist.

a. True


b. False

Answer: b

Objective: Describe the types of defense attorneys.
Page Number: 230

Level: Intermediate

16. Criminal defense attorneys became significant players in the criminal process around the 1730s.

a. True


b. False

Answer: a

Objective: Outline the history of criminal defense.
Page Number: 227

Level: Basic

17. Defendants who faced criminal charges during colonial America enjoyed the same rights as they enjoy today.

a. True


b. False

Answer: b

Objective: Outline the history of criminal defense.
Page Number: 227

Level: Basic

18. Public perceptions of attorneys have shifted from somewhat negative to overwhelmingly positive.

a. True


b. False

Answer: b

Objective: Summarize the different ways defense attorneys are perceived.
Page Number: 236

Level: Basic

19. There are many varieties of defense attorneys.

a. True


b. False

Answer: a

Objective: Describe the types of defense attorneys.
Page Number: 225

Level: Basic

20. Peter Nardulli's study referred to defense attorneys, who are concerned with efficient and consistent court operations than with the interests of their clientele, as "creators and protectors of routine."

a. True


b. False

Answer: a

Objective: Explain the realities of defense work.
Page Number:234

Level: Intermediate

21. A public defender is chosen from a list of private bar members who accept cases on a judge-by-judge, court-by-court, or case-by-case basis.

a. True


b. False

Answer: b

Objective: Describe the types of defense attorneys.
Page Number: 230


Level: Intermediate

22. According to an American Bar Association study, for the most part, attorneys are quite satisfied with their chosen careers.

a. True


b. False

Answer: a

Objective: Summarize the different ways defense attorneys are perceived.
Page Number: 238

Level: Basic

23. The American Bar Association describes indigent defense as successful, as caseloads are currently low and productivity is high.

a. True


b. False

Answer: b

Objective: Describe the types of defense attorneys.
Page Number: 231

Level: Basic

24. By the 1960s, concern with civil rights, poverty, and other social problems made a legal career highly desirable.

a. True


b. False

Answer: a

Objective: Outline the history of criminal defense.
Page Number: 228

Level: Basic

Chapter 9 Fill in the Blank
Write the word that best completes each statement or answers the question.

1. Shortly after they first appeared in America in 1771, Blackstone's famous Commentaries on the Laws of __________ became a favorite with aspiring lawyers.

Answer:  England

Objective: Outline the history of criminal defense.
Page Number: 227

Level: Basic

2. On the negative side of public__________, Americans say that lawyers are greedy, manipulative, and corrupt.

Answer: Opinion

Objective: Summarize the different ways defense attorneys are perceived.
Page Number: 237

Level: Basic

3. Areas of specialty notwithstanding, criminal defense attorneys fall into two general categories: privately-retained attorneys and attorneys who represent __________ defendants.

Answer: Indigent 

Objective: Describe the types of defense attorneys.
Page Number: 228

Level: Intermediate

4. Under the __________ model, the state, county, or other jurisdictional authority creates agreements with private attorneys who provide defense services.

Answer: Contract 

Objective: Describe the types of defense attorneys.
Page Number: 230

Level: Intermediate

5. The indigent defense system in which attorneys are appointed from a list of private bar members who accept cases on a judge-by-judge, court-by-court, case-by-case basis is known as __________counsel.

Answer: Assigned 

Objective: Describe the types of defense attorneys.
Page Number: 230

Level: Difficult

6. The American__________ Association's Model Code of Professional Responsibility was first adopted in 1908.

Answer: Bar 

Objective: Describe the codes of ethics and conduct for defense attorneys.
Page Number: 240

Level: Basic

7. The __________ attorney is the lawyer who advises, represents, and acts for the defendant.

Answer: Defense 

Objective: Describe the functions of defense attorneys.
Page Number: 225

Level: Basic

8. A(n) ______________ is an amount paid by a criminal defendant to his or her defense attorney in order to engage the attorney’s services.

Answer: Retainer

Objective: Describe the types of defense attorneys.
Page Number:228

Level: Basic

9. Uphoff concluded that the best characterization of defense attorneys today is that of the "__________ dealer," a defense attorney struggling with high caseloads or clients who could not afford much more than a retainer.

Answer: Beleaguered 

Objective: Explain the realities of defense work.
Page Number: 235

Level: Intermediate

10. Instructors at Harvard used the __________ method of teaching, a confrontational approach which is intended to improve students’ critical thinking, in order to present the cases.

Answer: Socratic

Objective: Outline the history of criminal defense.
Page Number: 228

Level: Basic

11. A Bureau of Justice Statistics report found that, on average, sentence lengths for defendants sent to jail or prison were __________ for those with publicly financed attorneys than those who hired counsel.

Answer: Shorter

Objective: Describe the types of defense attorneys.
Page Number: 229

Level: Intermediate

12. One type of __________ dilemma a defense attorney may face during the course of his or her career is a confession in confidence from the client.

Answer: Ethical 

Objective: Describe the codes of ethics and conduct for defense attorneys.
Page Number: 239

Level: Basic

13. In early Rome there was a class of legal specialists known as "__________", individuals who did not practice law in the traditional sense, but did provide thoughts on complex matters of law.

Answer: Juriconsults

Objective: Outline the history of criminal defense.
Page Number: 227

Level: Basic

14. Peter Nardulli referred to a defense attorney whose main concern was securing a guilty plea as a "__________ artist."

Answer: Cop-out 

Objective: Explain the realities of defense work.
Page Number: 234

Level: Basic

15. In a(n) __________ contract, the defense firm contracts to provide defense representation in a fixed number of cases at a fixed rate per case.

Answer: Fixed-price

Objective: Describe the types of defense attorneys.
Page Number: 232

Level: Basic

16. There were approximately 15 law schools in 1850, but by 1900 more than __________  had been established.

Answer: 100

Objective: Outline the history of criminal defense.
Page Number: 227

Level: Basic

17. __________ row volunteering poses a serious ethical dilemma for defense attorney and has been referred to as almost a form a client suicide.

Answer: Death 

Objective: Describe the codes of ethics and conduct for defense attorneys.
Page Number: 241

Level: Basic

18. Throughout the nineteenth century, most attorneys in America were trained in __________. Some went to England, but most began work with seasoned attorneys and eventually had to pass oral bar exams before court.

Answer: Apprenticeships

Objective: Outline the history of criminal defense.
Page Number: 227

Level: Basic

Chapter 9 Matching
Match each Canon Code with the correct description.

	1. Canon 1
	a. A federal public defender employee should regularly file reports of compensation received for all extra-official activities

	2. Canon 2
	b. A federal public defender employee should refrain from inappropriate political activities

	3. Canon 3
	c. A federal public defender employee should avoid impropriety and the appearance of impropriety in all activities

	4. Canon 4
	i. A federal public defender employee should adhere to appropriate standards in performing the duties of the office

	5. Canon 5
	e.  A federal public defender employee may engage in activities to improve the law, the legal system, and the administration of justice

	6. Canon 6
	f. A federal public defender employee should regulate extra-official activities to minimize the risk of conflict with official duties

	7. Canon 7
	g. A federal public defender employee should uphold the integrity and independence of the office


1.*g

2. *c

3.*d

4. *e

5. *f

6. *a

7. *b

Objective: Describe the codes of ethics and conduct for defense attorneys.
Page: 241

Level: Intermediate

Match the type of defense attorney with the correct description.

	8. Defense attorney
	a. An attorney whom the accused has sought out and hired, often paying a retainer in order to engage the attorney for their services

	9. Privately retained counsel
	b. Lawyers appointed from a list of private bar members who accept cases on a judge-by-judge or court-by-court basis

	10. Public defender
	c. The lawyer who advises, represents, and acts for the defendant

	11. Assigned counsel
	d. The counsel appointed from a salaried staff who render criminal indigent defense services



8. *c


9. *a


10. *d


11. *b

Objective: Describe the types of defense attorneys.
Page Number: 227-230

Level: Intermediate

Chapter 9 Essay

1. Describe the various types of defense attorneys and discuss their benefits.

Answer:


Privately-retained attorneys are expensive and allow the defendant to choose.

Indigent defense attorneys include assigned counsel, a contracted model, and the public defender.

Objective: Describe the types of defense attorneys.

Page Number: 228-233

Level: Basic

2. What are “insider justice” and “double agents”? What are the research findings?

Answer:

Insider justice refers to defense attorneys who are familiar faces in the courthouse. “Insiders” had higher guilty pleas and conviction rates.

A “double agents” is one who appears to work for one side but instead works for another. Defense attorneys are called this because they often secure plea agreements which serve the interests of the courts and themselves and not always for the client.

Objective: Explain the realities of defense work.
Page Number: 234-235

Level: Difficult

3. Trace the history of criminal defense.

Answer:

Ancient Romans were actual advocates trained in rhetoric and argument. By the fourth century the advocates had become trained in the law and by the sixth century there was specifically legal training that lasted four years.

Criminal defense attorneys became significant around the 1730s, but only the wealthy had access.  The number of attorneys surged after the American Revolution. By 1900, 100 universities had law schools. By the 1960s concerns about civil rights led to an increase in prestige in legal professions.

Objective: Outline the history of criminal defense.

Page Number: 227-228

Level: Intermediate
Chapter 9 Critical Thinking

1. How are defense attorneys perceived—by defendants and by the public? Do you think these are fair assessments?

Answer:

Defendants perceive their attorneys often based on their relationships and not their legal skills. Defendants who were convicted and sentenced to long prison terms were the least trusting.

The public perceives defense attorneys as having knowledge that is helpful and were satisfied with services they received, especially if it was felt that there was a relationship. But the public also believes that attorneys are greedy, manipulative, and corrupt.

Objective: Summarize the different ways defense attorneys are perceived.
Page Number: 236-237

Level: Intermediate

2. Discuss the four ethical dilemmas defense attorneys face. How should each be handled, in your opinion? 

Answer:


Confidential confession


Client perjury


Defense receipt of evidence


Problems with defendants’ prior records

Objective: Describe the codes of ethics and conduct for defense attorneys.
Page Number:239-240

Level: Difficult

CHAPTER 10

Defendants and Victims: Their Roles and Rights

Chapter 10 Multiple Choice
Choose the one alternative that best completes the statement or answers the question.

1. The Supreme Court created a two-pronged test for determining effective assistance of counsel, the __________ prong and __________ prong.

a. Competence, passion

b. Performance, prejudice

c. Innocence, guilt

d. Training, practice

Answer: b

Objective: Summarize defendants’ rights during the court process.
Page Number: 255

Level: Intermediate

2. Males are arrested at rates much higher than females for the following crimes EXCEPT:

a. Murder

b. Rape

c. Fraud

d. Weapon offenses

Answer: c

Objective: Characterize typical criminal defendants.
Page Number: 250

Level: Intermediate

3. The defendant's right to __________ means that witnesses physically appear in the courtroom to give their testimony.

a. Public defense

b. The insanity defense

c. Self-incrimination

d. Live testimony

Answer: d

Objective: Summarize defendants’ rights during the court process.
Page Number: 258

Level: Intermediate

4. In certain circumstances, though permitting waiver of counsel, the court can require that this be available to the defendant in order to assist the accused when necessary.

a. Substitute counsel

b. Private counsel

c. Bail counsel

d. Standby counsel

Answer: d

Objective: Summarize defendants’ rights during the court process.
Page Number: 256

Level: Intermediate

5. In which case did the Court extend the right to counsel to misdemeanor cases?

a. Gideon v. Wainwright
b. Powell v. Alabama
c. Betts v. Brady
d. Argersinger v. Hamlin
Answer: d

Objective: Summarize defendants’ rights during the court process.
Page Number: 253

Level: Intermediate

6. Which term refers to the questioning of a witness conducted by a party other than the party who called the witness?

a. Self-incrimination

b. Hearsay

c. Cross-examination

d. Interrogation

Answer: c

Objective: Summarize defendants’ rights during the court process.
Page Number: 260

Level: Intermediate 

7. The defendant's competency is usually considered in a separate pretrial hearing. This was the rule announced in:

a. McMann v. Richardson
b. Godinez v. Moran
c. Powell v. Alabama
d. Pate v. Robinson
Answer: d

Objective: Summarize defendants’ rights during the court process.
Page Number: 258

Level: Intermediate

8. According to U.S. Census figures, blacks made up just over 12% of the population in 2010, yet they accounted for __________% of felony defendants in the most populous counties.

a. 18

b. 61

c. 45

d. 29

Answer: c

Objective: Summarize defendants’ rights during the court process.
Page Number: 251

Level: Basic

9. In this case, the Supreme Court considered the constitutionality of a state law that permitted the placement of a large opaque screen between the defendant and two young girls who testified that he sexually assaulted them.

a. Maryland v. Craig
b. White v. Illinois
c. Bell v. Cone
d. Coy v. Iowa
Answer: d

Objective: Summarize defendants’ rights during the court process.
Page Number: 260

Level: Intermediate

10. In this case, the Supreme Court held that a defense attorney's failure to present any mitigating evidence or to make a closing statement at the defendant's capital sentencing hearing did not amount to ineffective assistance.

a. Bell v. Cone
b. Rompella v. Beard
c. Cuyler v. Sullivan
d. Powell v. Alabama
Answer: a

Objective: Summarize defendants’ rights during the court process.
Page Number: 256

Level: Intermediate

11. Which amendment provides that no person "shall be compelled in any criminal case to be a witness against himself”?

a. Sixth

b. Fifth

c. Fourteenth

d. Twelfth

Answer: b

Objective: Summarize defendants’ rights during the court process.
Page Number: 262

Level: Basic

12. In this case, the Court considered whether the identity of juveniles who testify at criminal trials can be disguised.

a. Smith v. Illinois
b. Ake v. Oklahoma
c. Maryland v. Craig
d. Davis v. Alaska
Answer: d

Objective: Summarize defendants’ rights during the court process.
Page Number: 262

Level: Intermediate

13. In this case, the Supreme Court held that indigent defendants enjoy a constitutional right to an expert witness when the defendant's sanity is at issue.

a. McKaskle v. Wiggins
b. Massey v. Moore
c. Ake v. Oklahoma
d. Godinez v. Moran
Answer: c

Objective: Summarize defendants’ rights during the court process.
Page Number: 257

Level: Intermediate

14. On the whole, most offenses are committed by people: 

a. 20-25

b. 30-35

c. 40 or older

d. 18 or younger

Answer: c

Objective: Summarize defendants’ rights during the court process.
Page Number: 251

Level: Intermediate

15. In this case, the defense attorney acknowledged his client's guilt in open court and focused his defense on reasons why the defendant's life should be spared. The evidence was so clearly indicative of the defendant's guilt, the Supreme Court did not feel the defense attorney's strategy was ineffective.

a. Florida v. Nixon
b. Strickland v. Washington
c. Rompilla v. Beard
d. Bell v. Cone
Answer: a

Objective: Summarize defendants’ rights during the court process.
Page Number: 256

Level: Intermediate

16. Which case dealt with the admissibility at the defendant's trial of out-of court statements made by a four-year-old girl? The Supreme Court held that the Confrontation Clause was not violated in this instance.

a. Florida v. Nixon
b. Betts v. Brady
c. White v. Illinois
d. Ake v. Oklahoma
Answer: c

Objective: Summarize defendants’ rights during the court process.
Page Number: 259

Level: Intermediate

17. Which of the following is NOT an action that can occur after the Miranda warning is read?

a. The suspect agrees to talk and expresses a desire to have counsel present

b. The suspect agrees to talk without the assistance of counsel

c. The suspect refuses to talk, in which case the police questioning must stop

d. The suspect is allowed to leave and return at a later time for additional questioning

Answer: d

Objective: Summarize defendants’ rights during the court process.
Page Number: 253

Level: Intermediate

18. The right to __________ was made binding on the states in Washington v. Texas, a case in which the Supreme Court stated this protects the "right to offer the testimony of witnesses, and to compel their attendance."

a. Plea insanity

b. Confrontation

c. Compulsory process

d. Represent oneself at trial

Answer: c

Objective: Summarize defendants’ rights during the court process.
Page Number: 263

Level: Intermediate

19. In this case, the Supreme Court stated that one of the most basic rights guaranteed by the confrontation clause is the accuser’s right to be present in the courtroom at every state of his trial.

a. Pate v. Robinson
b. Ake v. Oklahoma
c. Dusky v. United States
d. Illinois v. Allen
Answer: d

Objective: Summarize defendants’ rights during the court process.
Page Number: 257

Level: Intermediate

20. Victims’ assistance was spearheaded by the 1984 __________, which provided about $50 million each year for victim assistance programs.

a. Legal Defense Fund

b. Victims of Crime Act

c. Community Prosecution Act

d. Domestic Violence Prevention Act

Answer: b

Objective: Describe victims’ involvement in the court process.
Page Number: 269

Level: Intermediate

21. In this 1932 case, the Supreme Court reversed the convictions of several poor defendants who were not represented by counsel at their trial.

a. Powell v. Alabama
b. Miranda v. Arizona
c. Betts v. Brady
d. Strickland v. Washington
Answer: a

Objective: Summarize defendants’ rights during the court process.
Page Number: 255

Level: Intermediate

22. According to the Supreme Court, criminal defendants have a constitutional right to represent themselves at trial. This is known as what type of defense?

a. Individualistic defense

b. Self-incrimination

c. Pro bono
d. Pro se
Answer: d

Objective: Summarize defendants’ rights during the court process.
Page Number: 256

Level: Basic

23. In this case, the Court held that privately retained counsel can be ineffective in the same way a public defender can.

a. Cuyler v. Sullivan
b. Strickland v. Washington
c. Betts v. Brady
d. McMann v. Richardson
Answer: a

Objective: Summarize defendants’ rights during the court process.
Page Number: 255

Level: Intermediate

24. Which of the following refers to testimony about what a declarant who is not in court has said?

a. Skepticism

b. Hearsay

c. Confrontation

d. Approximation

Answer: b

Objective: Summarize defendants’ rights during the court process.
Page Number: 258

Level: Intermediate

25. Which amendment states, in part, that "in all criminal prosecutions, the accused shall enjoy the right... to have the Assistance of Counsel for his defense"?

a. Fifth

b. Sixth

c. Twelfth

d. Fourteenth 

Answer: b

Objective: Summarize defendants’ rights during the court process.
Page Number: 252

Level: Basic

Chapter 10 True-False

1. The right to counsel can be waived.

a. True


b. False

Answer: a

Objective: Summarize defendants’ rights during the court process.
Page Number: 256

Level: Basic

2. Miranda only applies during police-citizen encounters that amount to custodial interrogation.

a. True


b. False

Answer: a

Objective: Summarize defendants’ rights during the court process.
Page Number: 253

Level: Intermediate

3. Most victims, especially those involved in domestic violence cases, are cooperative.

a. True


b. False

Answer: b

Objective: Characterize typical crime victims.
Page Number: 267

Level: Intermediate

4. If the defense counsel makes a specific error and can offer no explanation for the error, then the defendant will have a good chance in succeeding with an ineffective-assistance-of-counsel claim.

a. True


b. False

Answer: a

Objective: Summarize defendants’ rights during the court process.
Page Number: 256

Level: Intermediate

5. Most defendants are male, white, and young.

a. True


b. False

Answer: a

Objective: Summarize defendants’ rights during the court process.
Page Number: 250

Level: Intermediate

6. Due process is violated when a defendant cannot understand what is happening to him in a trial.

a. True


b. False

Answer: a

Objective: Summarize defendants’ rights during the court process.
Page Number: 258

Level: Intermediate

7. Police can assume that a suspect is aware of his or her constitutional rights.

a. True


b. False

Answer: b

Objective: Summarize defendants’ rights during the court process.
Page Number: 253

Level: Basic

8. Confrontation is concerned with the defendant's right to challenge witness testimony.

a. True


b. False

Answer: a

Objective: Summarize defendants’ rights during the court process.
Page Number: 257

Level: Intermediate

9. Every defendant who wishes to proceed with counsel is allowed to do so. This is known as a pro se defense.

a. True


b. False

Answer: b

Objective: Summarize defendants’ rights during the court process.
Page Number: 256

Level: Basic

10. The Sixth Amendment explicitly states that "effective" assistance of counsel is required.

a. True


b. False

Answer: b

Objective: Summarize defendants’ rights during the court process.
Page Number: 255

Level: Basic

11. Miranda applies only during police-citizen encounters that amount to custodial interrogation.

a. True


b. False

Answer: a

Objective: Summarize defendants’ rights during the court process.
Page Number: 253

Level: Basic

12. The burden of proving incompetence falls on the prosecution.

a. True


b. False

Answer: b

Objective: Summarize defendants’ rights during the court process.
Page Number: 256

Level: Basic

13. Ineffective assistance claims can be filed against both retained and appointed counsel.

a. True


b. False

Answer: a

Objective: Summarize defendants’ rights during the court process.
Page Number: 256

Level: Intermediate

14. Child abuse is committed more often by men than women.

a. True


b. False

Answer: b

Objective: Characterize typical criminal defendants.
Page Number: 251

Level: Basic

15. The Court is limited to providing for one and only one expert for an indigent defendant when their sanity is at issue.

a. True


b. False

Answer: a

Objective: Summarize defendants’ rights during the court process.
Page Number: 257

Level: Intermediate

16. There are more black defendants than white defendants for crimes of violence.

a. True


b. False

Answer: a

Objective: Characterize typical criminal defendants.
Page Number: 251

Level: Intermediate

17. The performance prong of Strickland requires that the defendant must prove there is a "reasonable probability that, but for counsel's unprofessional errors, the result of the proceeding would have been different."

a. True


b. False

Answer: b

Objective: Summarize defendants’ rights during the court process.
Page Number: 255

Level: Intermediate

18. Compulsory process means that the defendant has the right to use subpoenas to obtain witnesses, documents, and other objects that are helpful to his or her defense.

a. True


b. False

Answer: a

Objective: Summarize defendants’ rights during the court process.
Page Number: 263

Level: Intermediate

19. The right to confrontation only provides that the defendant has the right to be physically present and does not require mental competence.

a. True


b. False

Answer: b

Objective: Summarize defendants’ rights during the court process.
Page Number: 257

Level: Intermediate

20. According to U.S. Census figures, whites make up 72% of defendants and 29% of the population.

a. True


b. False

Answer: b

Objective: Characterize typical criminal defendants.
Page Number: 251

Level: Intermediate

21. In Rompilla v. Beard, the Court declared that defense counsel is bound to make reasonable efforts to obtain and review material that it knows the prosecution will probably rely on as part of its case.

a. True


b. False

Answer: a

Objective: Summarize defendants’ rights during the court process.
Page Number: 256

Level: Intermediate

22. Defense attorneys are not necessarily required to provide "effective" assistance.

a. True


b. False

Answer: b

Objective: Summarize defendants’ rights during the court process.
Page Number: 256

Level: Basic

23. Hearsay statements are always admissible in criminal courts.

a.  True


b.  False

Answer: b

Objective: Summarize defendants’ rights during the court process.
Page Number: 258

Level: Basic

24. In the 1938 case of Johnson v. Zerbst, the Supreme Court first recognized the Sixth Amendment right to counsel in federal prosecutions.

a. True


b. False

Answer: a

Objective: Summarize defendants’ rights during the court process.
Page Number: 253

Level: Intermediate

25. Most victims and offenders know one another.

a. True


b. False

Answer: a

Objective: Characterize typical crime victims.
Page Number: 265

Level: Basic

Chapter 10 Fill in the Blank
Write the word that best completes each statement or answers the question.

1. If a defendant is present but refuses to take the stand and testify, as is guaranteed by the __________ Amendment, the jury may conclude that the defendant has something to hide.

Answer: Fifth 

Objective: Summarize defendants’ rights during the court process.
Page Number: 253

Level: Basic

2. The __________ rule permits out-of-court statements made by declarants to be admitted at trial.

Answer: Hearsay 

Objective: Summarize defendants’ rights during the court process.
Page Number: 258

Level: Intermediate

3. __________ is manifested in three key ways: 1) the defendant's right to be present, 2) the defendant's right to live testimony, and 3) the defendant's right to challenge witness testimony.

Answer: Confrontation

Objective: Summarize defendants’ rights during the court process.
Page Number: 257

Level: Difficult

4. The U.S. Supreme Court defined __________ to stand trial as "a sufficient present ability to consult with one's attorney with a reasonable degree of rational understanding, and .... a rational, as well as factual understanding of the legal proceedings against him."

Answer: Competency 

Objective: Summarize defendants’ rights during the court process.
Page Number: 258

Level: Basic

5. Once direct examination concludes, the defense will have an opportunity to __________ the state's witness.

Answer: Cross-examine

Objective: Summarize defendants’ rights during the court process.
Page Number: 260

Level: Intermediate

6. It has become commonplace to give victims the right to make a statement at an offender’s sentencing or parole hearings. These are known as "__________ statements."

Answer: Victim 

Objective: Describe victims’ involvement in the court process.
Page Number: 271

Level: Basic

7. __________ can include the usual questions an officer may ask a criminal suspect, but it can also include actions that amount to the "functional equivalent of a question."

Answer: Interrogation

Objective: Summarize defendants’ rights during the court process.
Page Number: 253

Level: Basic

8. In __________ v. United States, the prosecution refused to provide the defense with the identity of a police informant.

Answer: Rovario 

Objective: Summarize defendants’ rights during the court process.
Page Number: 263

Level: Intermediate

9. The limitation of cross-examination to matters covered on direct examination and permissible inquiries into the credibility of witnesses constitute the scope of __________ rule.

Answer: Direct

Objective: Summarize defendants’ rights during the court process.
Page Number: 260

Level: Intermediate

10. Law gives victims the right to be __________ of the status of criminal cases and to participation in the criminal process. One example is California's Proposition 8 that was passed by the state's voters in 1982.

Answer: notified

Objective: Describe victims’ involvement in the court process.
Page Number: 269

Level: Intermediate

11. Defense representation must be effective in order to satisfy the __________ Amendment.

Answer: Sixth

Objective: Summarize defendants’ rights during the court process.
Page Number: 255

Level: Basic

12. __________ testimony is the defendant’s constitutional entitlement to have witnesses physically appear in the courtroom to give their testimony.

Answer: Live

Objective: Summarize defendants’ rights during the court process.
Page Number: 258

Level: Basic

13. In Maryland v. __________, the Court considered whether a statute permitting a witness's testimony via closed circuit television was constitutional.

Answer: Craig
Objective: Summarize defendants’ rights during the court process.
Page Number: 260

Level: Basic

14. In 1979, Wisconsin enacted the nation's first __________ Bill of Rights. This led other states to amend their constitutions as well.

Answer: Victim 

Objective: Describe victims’ involvement in the court process.
Page Number: 273

Level: Basic

15. The __________ prong states that "the proper measure of attorney performance remains simply reasonable under prevailing professional norms."

Answer: Performance

Objective: Summarize defendants’ rights during the court process.
Page Number: 255

Level: Basic

16. The most victimization-prone group ranges from 18 to __________ years of age.

Answer: 20

Objective: Characterize typical crime victims.
Page Number: 263

Level: Basic

17. In Smith v. Illinois the Court considered whether the prosecution can conceal the identity of a witness who is a police__________.

Answer: Informant

Objective: Summarize defendants’ rights during the court process.
Page Number: 260

Level: Basic

18. __________ was the first president to propose support for victims’ rights at the federal level.

Answer:  Reagan

Objective: Describe victims’ involvement in the court process.
Page Number: 273

Level: Intermediate

19. Interest groups gave the victims’ rights movement a voice. For example, __________ Against Drunk Driving led a national anti-drunk driving movement to protect victims of drunk driving.

Answer: Mothers 

Objective: Describe victims’ involvement in the court process.
Page Number: 267

Level: Basic

Chapter 10 Matching

Match each Amendment with the description of the specific right it covers.

a. Sixth Amendment

b. Fifth Amendment

c. Fourteenth Amendment

1.…The accused shall enjoy the right to counsel for his defense.
Answer: a
Page Ref: 252

2.…shall be compelled in any criminal case to be a witness against himself.
Answer: b
Page Ref: 253

3. Miranda v. Arizona
Answer: b
Page Ref: 253

4.…denial of due process of law and the equal protection of the laws in contravention.
Answer: c
Page Ref: 255

5.An attorney’s ineffectiveness prejudiced the case.
Answer: a
Page Ref: 256

6. The accused person enjoys the right to be confronted with the witness against him.
Answer: a
Page Ref: 257

7. Powell v. Alabama
Answer: c
Page Ref: 255

Objective: Summarize defendants’ rights during the court process.
Level: Basic

Match the term with the correct description.

	8. Live testimony
	a. Anything that is not based on the personal knowledge of a witness

	9. Hearsay
	b. One who makes a statement or declaration

	10. Declarant
	c. A rule that restricts the questions that may be asked on cross-examination to only those matters addressed on direct examination

	11. Scope of direct rule
	d. The defendant’s constitutional entitlement to have witnesses physically appear in the courtroom to give their testimony

	12. Cross-examination
	e. The questioning of a witness by the attorney for the side that originally scheduled that witness to testify

	13. Direct examination
	f. The questioning of a witness at trial by the opposing counsel


8. *d

9. *a

10. *b

11. *c

12. *f

13. *e

Objective: Summarize defendants’ rights during the court process.
Page Number: 258-260

Level: Basic
Chapter 10 Essay

1. What role do victims play in the courtroom?

Answer:

Victims’ role has been on the rise since 1970s and there is now assistance for victims and victims’ rights.


Assistance can be monetary or take the form of shelters and access to court 
information.

Rights can mean giving the victim a voice in the court proceedings and victim notification and participation in the proceedings.

Objective: Describe victims’ involvement in the court process.

Page Number: 267-271

Level: Intermediate
2. What constitutes effective counsel? What are examples of ineffective counsel?

Answer:

Effective counsel avoids conflicts of interest, advocates for the defendant, has skills and knowledge, and makes for reasonable investigation.

Ineffective counsel can include failure to present mitigating circumstances, lack of effort in obtaining and reviewing case material, and can involve either specific errors or generally a lot of errors throughout the case.

Objective: Summarize defendants’ rights during the court process.
Page Number: 255 and 256

Level: Intermediate

3. Describe the demographics of typical crime victims (use Figure 10-2 on page 265 of the text).

Answer:

Most victims of violent crimes are African-American males. People are generally victimized in their teen years and level off thereafter.

There is often a relationship between the victim and offender.

Objective: Characterize typical crime victims.
Page Number: 264-266

Level: Difficult

Chapter 10 Critical Thinking

1. Review Table 10-1 on page 250 and Table 10-2 on page 251. Discuss your observations on crimes based on gender and crimes based on race. What patterns are apparent?

Answer:

Gender: males commit a larger percentage of crime when compared to women. There is more equality when looking at forgery and fraud and greater disparity when looking at violent offenses.

Race: more black defendants than white defendants are arrested for almost all offenses.  There are more white offenders for forgery, driving related offenses, and other property offenses.

Objective: Characterize typical criminal defendants.
Page Number: 250 and 251

Level: Difficult
2. Give a brief summary of each of the defendant’s rights throughout the court process as indicated in the chapter.

Answer:

A brief summary of each of the following: Right to effective counsel, self-incrimination, due process, pro se defense, right to confrontation (right to be present, to hear live testimony, right to challenge a witness), and right to compulsory process.

Objective: Summarize defendants’ rights during the court process.
Page Number: 252-262

Level: Intermediate
CHAPTER 11

 Arrest and Beyond

Chapter 11 Multiple Choice
Choose the one alternative that best completes the statement or answers the question.

1. In United States v. Ceccolini, the Court created the so-called __________. Here they observed that witnesses "can, and often do, come forward and offer evidence entirely of their own volition."

a. Independent source exception

b. Inevitable discovery exception

c. Witness testimony exception

d. Purged taint exception

Answer: a

Objective: Explain the exclusionary rule, its exceptions, and extensions.
Page Number: 288

Level: Intermediate

2. Which of the following occurs after the police develop probable cause that the suspect committed a crime and/or they obtain an arrest warrant issued by a judicial magistrate?

a. Bail setting

b. Arrest

c. Trial

d. Conviction

Answer: b

Objective: Describe the mechanisms for charging the offender.
Page Number: 290

Level: Basic

3. Which of the following occurs when the court collects a deposit from the individual being released in order to ensure that he or she appears for later scheduled hearings?

a. Incarceration

b. Bail

c. Preventive detention

d. Release on their own recognizance

Answer: b

Objective: Summarize the various types of pretrial release, including bail 

Page Number: 290

Level: Basic

4. In this case, the Supreme Court upheld a statute that provided for detention of juveniles who posed a "serious risk" of committing a crime while on release.

a. Taylor v. Taintor
b. Boyd v. United States
c. Schilb v. Kuebel
d. Schall v. Marting
Answer: d

Objective: Describe the mechanisms for charging the offender.
Page Number: 295

Level: Intermediate

5. The list of grand jury members is known as the:

a. Venire

b. Compilation

c. Corpus

d. Selection

Answer: a

Objective: Describe the mechanisms for charging the offender.
Page Number: 296

Level: Basic

6. Which of the following has been defined by the Supreme Court as more than bare suspicion?

a. No-drop prosecution

b. Admission of guilt

c. Self-incrimination

d. Probable cause

Answer: d

Objective: Describe the mechanisms for charging the offender.
Page Number: 298

Level: Basic

7. In Wong Sun v. United States, the Court created the "attenuation," or __________ to the fruit of the poisonous tree doctrine.

a. Inevitable discovery exception

b. Witness testimony exception

c. Independent source exception

d. Purged taint exception

Answer: d

Objective: Explain the exclusionary rule, its exceptions, and extensions.
Page Number: 288

Level: Intermediate

8. One alternative bail release mechanism is "__________," a system in which the defendant pays a percentage of the bail amount to the court.

a. Signature bail

b. Recognizance bail

c. Secured bail

d. Deposit bail

Answer: d

Objective: Summarize the various types of pretrial release, including bail.
Page Number: 292

Level: Intermediate

9. Which amendment states that "No person shall be held to answer for a capital, or otherwise infamous crime, unless on a presentment or indictment of a grand jury"?

a. Fifth

b. Fourth

c. Second

d. First

Answer: a

Objective: Describe the mechanisms for charging the offender.
Page Number: 295

Level: Basic

10. Which of the following is formally defined as the requirement that evidence obtained in violation of the Constitution during an illegal arrest, search, or other process, cannot be used in a criminal trial?

a. Self-incrimination

b. Exclusionary rule

c. 80/20

d. Unreasonable search and seizure

Answer: b

Objective: Explain the exclusionary rule, its exceptions, and extensions.
Page Number: 283

Level: Intermediate

11. In the 1884 decision of Hurtado v. California, the Supreme Court stated that indictment by a grand jury is not a right guaranteed by the Due Process clause of which amendment?

a. Fourteenth

b. Eighth

c. Second

d. Fourth

Answer: a

Objective: Describe the mechanisms for charging the offender.
Page Number: 296

Level: Basic

12. Which of the following consists of recording the identity of the arrestee, the time of the arrest, the offense involved, and other relevant information?

a. Booking

b. Arrest

c. Conviction

d. Detention

Answer: a

Objective: Describe the mechanisms for charging the offender.
Page Number: 290

Level: Basic

13. Which of the following means that the accused is released with the assumption that he or she will show up for scheduled court hearings?

a. Delayed booking

b. Secured bail

c. Deposit bail system

d. Release on recognizance

Answer: d

Objective: Summarize the various types of pretrial release, including bail.
Page Number: 292

Level: Intermediate

14. In Weeks v. United States, the Court relied solely on which amendment as a basis for exclusion?

a. Eighth

b. Fourth

c. Fourteenth

d. Second

Answer: b

Objective: Explain the exclusionary rule, its exceptions, and extensions.
Page Number: 283

Level: Intermediate

15. Under the Federal Rules of Criminal Procedure, a "regular" grand jury cannot serve for a period longer than:

a. 2 years

b. 18 months

c. 12 month

d. 6 months

Answer: b

Objective: Describe the mechanisms for charging the offender.
Page Number: 296

Level: Basic

16. In this case, the Supreme Court held that the Fourth Amendment also requires a so-called probable cause hearing either before or promptly after arrest.

a. Boyd v. United States
b. Gerstein v. Pugh
c. Mapp v. Ohio
d. United States v. Salerno
Answer: b

Objective: Describe the booking process and the initial appearance of suspects.
Page Number: 290

Level: Intermediate

17. In this 1961 case, the Supreme Court decided that the exclusionary rule applied to the states.

a. Silverthorne Lumber Co. v. United States
b. Smith v. Illinois
c. Boyd v. United States
d. Mapp v. Ohio
Answer: d

Objective: Explain the exclusionary rule, its exceptions, and extensions.
Page Number: 283

Level: Intermediate

18. Which of the following is a written accusation submitted to the court by a prosecutor, alleging that a specified person(s) has committed a specified offense?

a. Information

b. Conviction bill

c. Indictment

d. Grant of immunity

Answer: a

Objective: Describe the mechanisms for charging the offender.
Page Number: 297

Level: Basic

19. In 1970, the District of Columbia passed the first __________ statute, which authorized denial of bail to "dangerous" persons charged with certain offenses for up to 60 days.

a. Delayed bail

b. Release on recognizance

c. Signature bail

d. Preventive detention

Answer: d

Objective: Summarize the various types of pretrial release, including bail.
Page Number: 293

Level: Intermediate

20. Which of the following refers to a formal, written accusation submitted to the court by a grand jury, alleging that a specified person(s) has committed a specified offense(s), usually a felony?

a. Information

b. Grant of immunity

c. Conviction bill

d. Indictment

Answer: d

Objective: Describe the mechanisms for charging the offender.
Page Number: 297

Level: Intermediate

21. Which amendment states that "excessive bail shall not be required"?

a. Fourth

b. Second

c. Fourteenth

d. Eighth

Answer: d

Objective: Summarize the various types of pretrial release, including bail.
Page Number: 290

Level: Basic

22. With the __________ exception, if the prosecution seeks to use evidence for the purpose of attaching the credibility of a witness, then it will be considered admissible for that purpose.

a. Witness

b. Credibility

c. Impeachment

d. Good faith

Answer: c

Objective: Explain the exclusionary rule, its exceptions, and extensions.
Page Number: 287

Level: Intermediate

23. Which of the following is NOT a criterion used to influence a judge's decision on whether or not to grant bail?

a. Financial status

b. Level of dangerousness

c. Level of education

d. Flight risk

Answer: c

Objective: Summarize the various types of pretrial release, including bail.
Page Number: 291

Level: Intermediate

24. In this case, the Court stated that as part of the bail determination judges should consider "the nature and circumstances of the offense charged, the weight of the evidence against (the accused), the financial ability of the defendant to give bail and the character of the defendant."

a. United States v. Salerno
b. Gerstein v. Pugh
c. Stack v. Boyle
d. Mapp v. Ohio
Answer: c

Objective: Summarize the various types of pretrial release, including bail.
Page Number: 291

Level: Intermediate

25. In which case did the Supreme Court create the fruit of the poisonous tree doctrine?

a. Silverthorne Lumber Co. v. United States
b. Weeks v. United States
c. Stack v. Boyle
d. Smith v. Illinois 

Answer: a

Objective: Explain the exclusionary rule, its exceptions, and extensions.
Page Number: 288

Level: Intermediate

Chapter 11 True-False

1. Arraignment is where the defendant explains to the judge exactly what he or she did and why.

a. True


b. False

Answer: b

Objective: Summarize the purpose of arraignment and the different defendant pleas.
Page Number: 300

Level: Basic

2. The initial appearance is usually a lengthy, time-consuming process that is subject to several procedural constraints.

a. True


b. False

Answer: b

Objective: Summarize the purpose of arraignment and the different defendant pleas.
Page Number: 300

Level: Basic

3. Improperly obtained confessions are not admissible.

a. True


b. False

Answer: a

Objective: Explain the exclusionary rule, its exceptions, and extensions.
Page Number: 283

Level: Basic

4. More often than not, judges set bail based on the accused's ability to pay, not according to the nature of the offense in question.

a. True


b. False

Answer: b

Objective: Summarize the various types of pretrial release, including bail.
Page Number: 291

Level: Intermediate

5. Preventive detention is a mechanism for continued detention, in contrast to bail or release on recognizance.

a. True


b. False

Answer: a

Objective: Describe the mechanisms for charging the offender.
Page Number: 291

Level: Intermediate

6. The Court declared the Second Amendment's protection against double jeopardy is a fundamental right.

a. True


b. False

Answer: b

Objective: Describe the mechanisms for charging the offender.
Page Number: 299

Level: Intermediate

7. The defense is required to share with the prosecutor whether or not the defendant will testify.

a. True


b. False

Answer: b

Objective: Describe the discovery process and the types of discovery.
Page Number: 302

Level: Intermediate

8. The inevitable discovery exception allows evidence that would have been found regardless of unconstitutional police conduct.

a. True


b. False

Answer: a

Objective: Explain the exclusionary rule, its exceptions, and extensions.
Page Number: 288

Level: Intermediate

9. Once a suspect is booked into a jail cell or similar confinement facility, they will not be allowed to contact counsel, family, friends, or other individuals as needed.

a. True


b. False

Answer: b

Objective: Describe the booking process and the initial appearance of suspects.
Page Number: 290

Level: Intermediate

10. Probable cause hearings dwell on the justification to arrest, whereas the preliminary hearing dwells on whether probable cause exists to proceed with a trial.

a. True


b. False

Answer: a

Objective: Summarize the arrest procedure, including the probable cause requirement.
Page Number: 281

Level: Intermediate

11. The exclusionary rule is one of the most controversial elements of American criminal law.

a. True


b. False

Answer: a

Objective: Explain the exclusionary rule, its exceptions, and extensions.
Page Number: 283

Level: Intermediate

12. Discovery should benefit the defense more than the prosecution.

a. True


b. False

Answer: a

Objective: Describe the discovery process and the types of discovery.
Page Number: 300

Level: Basic

13. The key requirement for an arrest is that it be based on reasonable suspicion.

a. True


b. False

Answer: b

Objective: Summarize the arrest procedure, including the probable cause requirement.
Page Number: 281

Level: Intermediate

14. Protection against excessive bail applies to the federal and state level.

a. True


b. False

Answer: b

Objective: Summarize the various types of pretrial release, including bail.
Page Number: 290

Level: Intermediate

15. Arrest is the gateway to the formal criminal justice process.

a. True


b. False

Answer: a

Objective: Summarize the arrest procedure, including the probable cause requirement.
Page Number: 281

Level: Intermediate

16. Grand juries are similar to ordinary trial juries, but they are smaller and serve shorter terms.

a. True


b. False

Answer: b

Objective: Describe the mechanisms for charging the offender.
Page Number: 296

Level: Intermediate

17. The preliminary hearing is intended to ensure that there are substantial grounds upon which a prosecution may be based.

a. True


b. False

Answer: a

Objective: Describe the mechanisms for charging the offender.
Page Number: 298

Level: Basic

18. Booking follows arraignment.

a. True


b. False

Answer: b

Objective: Describe the booking process and the initial appearance of suspects.
Page Number: 290

Level: Basic

19. The arrest process is one of the most important steps in the criminal justice system.

a. True


b. False

Answer: a

Objective: Summarize the arrest procedure, including the probable cause requirement.
Page Number: 281

Level: Intermediate

20. If a judicial officer imposes an unsecured bond, the defendant must sign a bond guaranteeing his/her appearance for future court appearances.

a. True


b. False

Answer: a

Objective: Summarize the various types of pretrial release, including bail.
Page Number: 292

Level: Intermediate

21. The Due Process clause of the Fourteenth Amendment of the U.S. Constitution specifies a preliminary must be held.

a. True


b. False

Answer: b

Objective: Describe the mechanisms for charging the offender.
Page Number: 296

Level: Basic

22. Federal law provides that "upon all arrests in criminal cases, bail shall be admitted, except where the punishment may be death."

a. True


b. False

Answer: a

Objective: Summarize the various types of pretrial release, including bail.
Page Number: 291

Level: Intermediate

23. A person will be arraigned prior to being formally charged.

a. True


b. False

Answer: b

Objective: Summarize the purpose of arraignment and the different defendant pleas.
Page Number: 300

Level: Basic

24. The Eighth Amendment states a bail must be reasonable, but it does not mean that everyone enjoys a constitutional right to bail.

a. True


b. False

Answer: a

Objective: Summarize the various types of pretrial release, including bail.
Page Number: 290

Level: Intermediate

25. "Materiality" refers to whether or not evidence is consequential to a case and capable of influencing the outcome of the case.

a. True


b. False

Answer: a

Objective: Describe the discovery process and the types of discovery.
Page Number: 300

Level: Basic

Chapter 11 Fill in the Blank
Write the word that best completes each statement or answers the question.

1. A legal __________ must be based on proper justification; police must be vigilant to ensure they meet constitutional requirements, or it could be declared invalid by a judge and a dangerous offender could be released into the community.

Answer: Arrest

Objective: Summarize the arrest procedure, including the probable cause requirement.
Page Number: 281

Level: Difficult

2. The term __________ evidence refers to evidence resulting from a previous unconstitutional search or seizure.

Answer: Derivative 

Objective: Explain the exclusionary rule, its exceptions, and extensions.
Page Number: 288

Level: Basic

3. Without a proper chain of __________, the defense can allege that the evidence was tampered with or "tainted" in such a way that it cannot prove the defendant's involvement in a crime.

Answer: Custody

Objective: Describe the discovery process and the types of discovery.
Page Number: 303

Level: Basic

4. During a(n) __________ the suspect's personal items will be inventoried, and depending on the offense and the jurisdiction involved, the suspect's photograph and fingerprints will be taken.

Answer: Booking

Objective: Describe the booking process and the initial appearance of suspects.
Page Number: 290

Level: Intermediate

5. The __________ hearing is the proceeding before a judicial officer in which three matters must be decided: whether a crime was committed, whether the crime occurred within the territorial jurisdiction of the court, and whether there are reasonable grounds to believe that the defendant committed the crime.

Answer: Preliminary 

Objective: Describe the mechanisms for charging the offender.
Page Number: 297

Level: Intermediate

6. The purpose of a probable cause hearing is, in essence, to determine whether there is probable cause to keep a person __________.

Answer: Detained

Objective: Describe the mechanisms for charging the offender.
Page Number: 298

Level: Basic

7. __________ is the process whereby both parties to a case learn of the evidence that the opposition will present.

Answer: Discovery

Objective: Describe the discovery process and the types of discovery.
Page Number: 300

Level: Basic

8. The __________ rule prohibits the introduction of any unconstitutionally obtained evidence against a defendant at trial.

Answer: Exclusionary 

Objective: Explain the exclusionary rule, its exceptions, and extensions.
Page Number: 283

Level: Intermediate

9. With __________ bail, the defendant must pay the Court a designated amount of money or post security in the amount of the bail in order to be released.

Answer: Secured 

Objective: Summarize the various types of pretrial release, including bail.
Page Number: 292

Level: Intermediate

10. When considering granting bail, the judge often considers the offender’s flight risk,

___________, and financial status.

Answer: Dangerousness

Objective: Summarize the various types of pretrial release, including bail.
Page Number: 295

Level: Basic

11. The constitutionally guaranteed protection against __________ jeopardy is designed to ensure that a person who has been convicted or acquitted of a crime is not tried or punished for the same offense twice.

Answer: Double 

Objective: Describe the mechanisms for charging the offender.
Page Number: 299

Level: Basic

12. The Bail Reform Act of 1984 permitted __________ detention for up to ten days of an individual who "may flee or pose a danger to any other person or the community."

Answer: Preventive 

Objective: Summarize the various types of pretrial release, including bail.
Page Number: 293

Level: Difficult

13. A practical measure of __________ cause is somewhere below proof beyond a reasonable doubt but above a hunch or reasonable suspicion.

Answer: Probable 

Objective: Describe the mechanisms for charging the offender.
Page Number: 298

Level: Intermediate

14. In United States v. __________, the Court concluded that a federal preventive detention statute that provided for counsel, evidence presentation, and cross-examination was acceptable, but it did not state whether such rights should be afforded to the accused in every bail hearing.

Answer: Salerno
Objective: Describe the mechanisms for charging the offender.
Page Number: 291

Level: Intermediate

15. Examples of __________ discovery include the prosecutor's duty to 1) disclose exculpatory evidence and 2) preserve evidence.

Answer: Nonreciprocal 

Objective: Describe the discovery process and the types of discovery.
Page Number: 302

Level: Difficult

16. If the defendant cannot afford to post bail, he or she may turn to the services of a professional bail __________ who collects a fee, usually a percentage of the bail, then posts a bond so the accused can be released.

Answer: Bondsman

Objective: Summarize the various types of pretrial release, including bail.
Page Number: 291

Level: Basic

17. According to the __________ rule, an offense is considered the same offense if two separate statutes contain elements A, B, and C.

Answer: Blockburger 

Objective: Describe the mechanisms for charging the offender.
Page Number: 299

Level: Intermediate

18. In __________ v. United States, the Supreme Court permitted the introduction of heroin that had been illegally seized from the defendant two years earlier to attack the defendant's statement that he had never purchased, used, or sold drugs. It was later reintroduced at a later trial.

Answer: Walder 

Objective: Explain the exclusionary rule, its exceptions, and extensions.
Page Number: 287

Level: Intermediate

19. __________ release is concerned with whether an accused person should be released back into the community pending trial.

Answer: Pretrial 

Objective: Summarize the various types of pretrial release, including bail.
Page Number: 290

Level: Basic

20. A plea of __________ contendere means "I do not desire to contest the action."

Answer: Nolo 

Objective: Summarize the purpose of arraignment and the different defendant pleas.
Page Number: 300

Level: Basic

Chapter 11 Matching
Match the type of exception in column 1 with the description in column 2.

	1. Good faith exception
	a. A limitation on the fruit of the poisonous tree doctrine that renders admissible evidence that would be found regardless of unconstitutional police conduct

	2. Impeachment exception
	b. Renders otherwise inadmissible evidence admissible if the prosecution seeks to use such evidence for the purpose of attacking the credibility of a witness

	3. Purged taint exception
	c. Stemming from the fruits of the poisonous tree that renders admissible any witness testimony that had been offered totally independent of an illegal search

	4. Inevitable discovery exception
	d. A limitation on the fruit of the poisonous tree doctrine that may be permitted when sufficient time elapses between an initial unconstitutional search and later seizure of derivative evidence, and admissibility of such evidence at trial

	5. Independent source exception
	e. Occurs when an officer believes they are operating according to the law while searching a person and it is discovered that a mistake was made and the evidence obtained can still be used in court


1. *e

2. *b

3. *d

4. *a

5. *c

Objective: Explain the exclusionary rule, its exceptions, and extensions.
Page Number: 287-288

Level: Basic

Match each term with the correct pretrial description.

	6. True bill
	a. The requirement that evidence obtained in violation of the Constitution during an illegal arrest, search, or process cannot be used in a criminal trial

	7. Booking
	b. A law enforcement process officially recording an entry into detention after arrest and identifying the person, place, time, and reason for the arrest

	8. Exclusionary rule
	c. The grand jury’s endorsement that it found sufficient evidence to warrant a criminal charge

	9. Trial
	d.  The gateway into the entire criminal justice system

	10. Probable cause
	e. The facts and circumstances within the officers’ knowledge and of which they have reasonably trustworthy information are sufficient to warrant a prudent man in believing that the suspect had committed or was committing an offense

	11. Arrest
	f. A judicial proceeding to decide upon the facts and legal issues between the parties in a civil or criminal case


6. *c

7. *b

8. *a

9. *f

10. *e

11.  *d

Level: Basic

Chapter 11 Essay

1. What is the purpose of the initial court appearance and what happens during this stage of the court process?

Answer:

The initial court appearance is usually conducted in front of  a magistrate and assesses the defendant’s arrest. The defendant will be informed for the reasons why they are detained, and advised of their self-incrimination protections and the right to counsel.  Bail may also be addressed at this stage.

Objective: Describe the booking process and the initial appearance of suspects.
Page Number: 290

Level: Basic

2. Describe the bail process and the different types of bail.

Answer:


Bail is protected under the 8th Amendment.

Bail is the release of an accused person with the promise that they will appear at future court appearances. Students should explain the use of a bondsman. 

Terms: “deposit bail” and release on recognizance.

Objective: Summarize the various types of pretrial release, including bail.
Page Number: 290-293

Level: Intermediate

3. What is the purpose of arraignment and the different types of pleas available during arraignment?

Answer:

Once a person is formally charged the defendant is formally notified of the charges and enters a guilty, not guilty, or nolo contendere plea. 


Students should explain nolo contendere and how that is similar and different 
from a 
guilty plea.

Objective: Summarize the purpose of arraignment and the different defendant pleas.
Page Number: 300

Level: Intermediate

4. Explain how the grand jury is involved in charging the defendant.

Answer:


The grand jury is addressed in the 5th Amendment.

A grand jury is a body of persons who have been selected according to the law to determine whether there is sufficient evidence to bring a person to trial. They have significant investigatory authority. They use an indictment as a charging document.

Objective: Describe the mechanisms for charging the offender.
Page Number: 295-297

Level: Intermediate

Chapter 11 Critical Thinking

1. What constitutes a lawful arrest? Why is probable cause important?

Answer:

Probable cause exists when the facts and circumstances within the officers’ knowledge and of which they have reasonably trustworthy information are sufficient to warrant prudent man in believing that the suspect had committed or was committing an offense.

Probable cause is needed prior to arrest. Arrest is the gateway into the criminal justice system. It includes loss of freedom and can include searches for contraband and interrogation.

Objective: Summarize the arrest procedure, including the probable cause requirement.
Page Number: 281-283

Level: Difficult

2. What issues surround the discovery process?

Answer:

Discovery is the process whereby both parties to a case learn of the evidence that the opposition will present. The prosecution must provide the defendant any written statements, documents, and the defendant’s prior criminal record.

Concepts to be addressed: Federal Rule 16, discovery by the defense, discovery by prosecution, and nonreciprocal discovery.

Objective: Summarize the arrest procedure, including the probable cause requirement.
Page Number: 300
 

Level: Intermediate

CHAPTER 12 

Plea Bargaining and Guilty Pleas

Chapter 12 Multiple Choice
Choose the one alternative that best completes the statement or answers the question.

1. The overwhelming majority of criminal convictions in the United States result from ____________ rather than trials.

a. Convictions

b. Guilty pleas

c. Improper arrests

d. Hearsay

Answer: b

Objective: Summarize the history and development of plea bargaining.
Page Number: 309

Level: Basic

2. The __________ Amendment requires that defense counsel be effective during the plea negotiation process.

a. Eighth

b. Second

c. Fourth

d. Sixth

Answer: d

Objective: Explain the plea bargaining process.
Page Number: 316

Level: Basic

3. In this case, the Court upheld that a prosecutor may file additional charges if an initial expectation that the defendant would plead guilty to a lesser charge proved unfounded.

a. Bordenkircher v. Hayes
b. Brady v. United States
c. Edwards v. People
d. United States v. Goodwin
Answer: d

Objective: Explain the plea bargaining process.
Page Number: 320

Level: Intermediate

4. In 1975, which state banned the practice of plea bargaining?

a. North Dakota

b. Oklahoma

c. New Hampshire

d. Alaska

Answer: d

Objective: Summarize the history and development of plea bargaining.
Page Number: 314

Level: Basic

5. The most straightforward and common offer from a prosecutor in securing a guilty plea is:

a. To reduce the charge against the defendant

b. To dismiss pending charges

c. A promise to recommend a particular sentence

d. A promise not to contest a point made by the defense

Answer: a

Objective: Explain the plea bargaining process.
Page Number: 316

Level: Intermediate

6. In this case, the Supreme Court upheld the practice of a prosecutor withdrawing a plea offer, claiming it was a mistake, and replacing it with a harsher plea offer.

a. United States v. Goodwin
b. North Carolina v. Alford
c. Commonwealth v. Battis
d. Mabry v. Johsnon
Answer: d

Objective: Explain the plea bargaining process.
Page Number: 322

Level: Intermediate

7. Which of the following refers to laws that provide lenient sentences in exchange for guilty pleas?

a. Judicial inducements

b. Leniency laws

c. Statutory inducements

d. Plea bargains

Answer: c

Objective: Explain the plea bargaining process.
Page Number: 322

Level: Intermediate

8. An example of the pressure for innocent defendants to plead guilty was seen in:

a. Napue v. Illinois
b. Edwards v. People
c. North Carolina v. Alford
d. Santobello v. New York
Answer: c

Objective: Summarize the history and development of plea bargaining.
Page Number: 314

Level: Intermediate

9. Which of the following is NOT a situation in which plea bargaining in California is permissible?

a. The prosecution's evidence is weak

b. The offense of driving under the influence

c. Witnesses are unavailable

d. Plea agreement does not result in a significantly reduced sentence

Answer: b

Objective: Summarize the history and development of plea bargaining.
Page Number: 315

Level: Intermediate

10. The decision from this case continues to hold great importance. Today it serves to protect even the lowest-level offender from corrupt or manipulative practices by overzealous prosecutors.

a. Brady v. United States
b. United States v. Goodwin
c. Edwards v. People
d. Santobello v. New York
Answer: d

Objective: Summarize the history and development of plea bargaining.
Page Number: 316

Level: Intermediate

11. Which of the following is NOT something the defendant must understand in order for a plea to be intelligent (i.e., understood)?

a. The correctional facility where the defendant will be placed

b. The possible sentence or sentences associated with the charges

c. The rights he or she may waive if a guilty plea is entered

d. The nature of the charge or charges for which he or she is accused

Answer: a

Objective: Describe the elements of guilty pleas and how guilty pleas are contested.
Page Number: 326

Level: Intermediate

12. The defendant can sometimes preserve certain rights following plea agreement. This type of arrangement is known as:

a. Ad hoc plea bargaining

b. Jury waiver

c. Charge bargaining

d. Conditional guilty pleas

Answer: d

Objective: Describe the elements of guilty pleas and how guilty pleas are contested.
Page Number: 324

Level: Intermediate

13. For evidence to be considered __________, it must have a reasonable probability of affecting the outcome of the case.

a. Exculpatory

b. Valid

c. Tainted

d. Admissible

Answer: a

Objective: Explain the plea bargaining process.
Page Number: 318

Level: Intermediate

14. Which case focused on a Michigan statute which set forth specific requirements necessary for a valid guilty plea? The court expressed concern that some of what could be called plea bargaining was taking place without the approval of the courts.

a. Napue v. Illinois
b. Edwards v. People
c. Santobello v. New York
d. Commonwealth v. Battis
Answer: b

Objective: Summarize the history and development of plea bargaining.
Page Number: 310

Level: Intermediate

15. In this case, the Supreme Court stated that "...we cannot hold that it is unconstitutional for the State to extend a benefit to a defendant who in turn extends a substantial benefit to the State..."

a. Commonwealth v. Battis
b. Brady v. United States
c. Edwards v. People
d. Santobello v. New York
Answer: b

Objective: Summarize the history and development of plea bargaining.
Page Number: 316

Level: Intermediate

16. In this case, the judge rejected a plea because the offense the defendant would plead guilty to (theft of an automobile) was less serious than the one dropped (burglary of a habitation).

a. Mabry v. Johnson
b. United States v. Bean
c. Edwards v. People
d. United States v. Goodwin
Answer: b

Objective: Explain the plea bargaining process.
Page Number: 322

Level: Intermediate

17. Who benefits from plea bargaining because it gives them the opportunity to receive a favorable sentencing outcome?

a. Defendants

b. Juries

c. Judges

d. Prosecutors

Answer: a

Objective: Summarize the history and development of plea bargaining.
Page Number: 311

Level: Basic

18. Cases referencing plea agreements go all the way back to the __________ century.

a. 19th

b. 14th

c. 18th

d. 12th
Answer: a

Objective: Summarize the history and development of plea bargaining.
Page Number: 310

Level: Basic

19. In this case, the Court upheld the defendant's conviction under the habitual criminal statute on the theory that it resulted from a choice among known alternatives. The defendant had a "choice" to accept five years in prison and neglected to take the opportunity.

a. Edwards v. People
b. Bordenkircher v. Hayes
c. Napue v. Illinois
d. Brady v. United States
Answer: b

Objective: Explain the plea bargaining process.
Page Number: 319

Level: Intermediate

20. Which gives defendants the opportunity to engage in plea negotiations in exchange for giving up their right to a jury trial?

a. Jury omittance

b. Jury waiver

c. Jury selection

d. Jury exclusion

Answer: b

Objective: Summarize the history and development of plea bargaining.
Page Number: 315

Level: Basic

21. One legal scholar has used the term __________ plea bargaining to refer to some strange concessions defendants agree to make as part of the prosecutor's decision to secure a guilty plea.

a. Ad hoc
b. Sentencing

c. Extreme

d. Extraordinary

Answer: a

Objective: Explain the plea bargaining process.
Page Number: 320

Level: Basic

22. Which of the following occurs when a defendant agrees to plead guilty in exchange for a less serious sentence?

a. Nolo contendere
b. Charge bargaining

c. Sentence bargaining

d. Plea acceptance

Answer: c

Objective: Summarize the history and development of plea bargaining.
Page Number: 310

Level: Basic

23. Which amendment’s right to counsel applies during plea bargaining because charges have already been filed before bargaining commences?

a. Second

b. Sixth

c. Eighth

d. Fourth

Answer: b

Objective: Explain the plea bargaining process.
Page Number: 316

Level: Basic

Chapter 12 True-False

1. The plea bargaining process is mostly carried between the defense and prosecution, but must also have judicial review prior to an agreement being struck.

a. True


b. False

Answer: b

Objective: Summarize the history and development of plea bargaining.
Page Number: 310

Level: Intermediate

2. Guilty pleas resulting from inducements from the prosecution, like confessions in police interrogation rooms, cannot be involuntary.

a. True


b. False

Answer: a

Objective: Explain the plea bargaining process.
Page Number: 319

Level: Intermediate

3. The rights available to defendants during plea bargaining are the same as those available at trial.

a. True


b. False

Answer: b

Objective: Describe the elements of guilty pleas and how guilty pleas are contested.
Page Number: 319

Level: Intermediate

4. Guilty pleas are usually the result of some "bargaining" between the defense attorney and the prosecutor.

a. True


b. False

Answer: a

Objective: Summarize the history and development of plea bargaining.
Page Number: 310

Level: Basic

5. A plea of nolo contendere is effectively the same as pleading guilty. The only difference is that nolo contendere cannot be used as an admission of guilt in a subsequent civil case.

a. True


b. False

Answer: a

Objective: Explain the plea bargaining process.
Page Number: 316

Level: Intermediate

6. In Brady v. United States, the Supreme Court agreed that the defendant had been coerced by mental pressures to plead guilty.

a. True


b. False

Answer: b

Objective: Explain the plea bargaining process.
Page Number: 316

Level: Intermediate

7. The plea bargain becomes formalized once the prosecutor and defense attorney agree to the terms.

a. True


b. False

Answer: b

Objective: Explain the plea bargaining process.
Page Number: 322

Level: Basic

8. One criticism of plea bargaining is that it wastes time; most defendants plead guilty anyway.

a. True


b. False

Answer: a

Objective: Summarize the history and development of plea bargaining.
Page Number: 313

Level: Intermediate

9. Courts require that criminal defendants have a constitutional right to be present during plea bargaining.

a. True


b. False

Answer: b

Objective: Explain the plea bargaining process.
Page Number: 318

Level: Intermediate

10. Plea bargains must be intelligent and voluntary, but a bargain is not always satisfactory to both parties to the agreement.

a. True


b. False

Answer: a

Objective: Describe the elements of guilty pleas and how guilty pleas are contested.
Page Number: 324

Level: Intermediate

11. The American Bar Association standards regarding guilty pleas prohibit judicial participation where it is requested.

a. True


b. False

Answer: b

Objective: Explain the plea bargaining process.
Page Number: 321

Level: Intermediate

12. One example of ad hoc plea bargaining is when the court imposes an extraordinary condition of probation following a guilty plea.

a. True


b. False

Answer: a

Objective: Explain the plea bargaining process.
Page Number: 320

Level: Intermediate

13. The Supreme Court has sanctioned plea bargaining.

a. True


b. False

Answer: a

Objective: Summarize the history and development of plea bargaining.
Page Number: 316

Level: Basic

14. If a state bans plea bargaining, they essentially ban the ability for a defendant to plead guilty.

a. True


b. False

Answer: b

Objective: Summarize the history and development of plea bargaining.
Page Number: 315

Level: Intermediate

15. To be effective, counsel must investigate the case so as to make an informed decision with regard to what sentences and charges are offered by the prosecution.

a. True


b. False

Answer: a

Objective: Explain the plea bargaining process.
Page Number: 316

Level: Basic

16. All states have some form of plea bargaining, although they vary in types of restrictions.

a. True


b. False

Answer: b

Objective: Summarize the history and development of plea bargaining.
Page Number: 314

Level: Intermediate

17. Plea bargaining helps both the prosecution and public defender dispose of busy caseloads.

a. True


b. False

Answer: a

Objective: Summarize the history and development of plea bargaining.
Page Number: 314

Level: Intermediate

18. During the plea bargaining process it is acceptable for the prosecutor to fabricate evidence in order to obtain a guilty plea.

a. True


b. False

Answer: b

Objective: Explain the plea bargaining process.
Page Number: 320

Level: Basic

19. Once plea agreement is reached, the court must approve it, the prosecutor must follow through, and the defense attorney should inform his or her client the consequences of entering into a plea agreement.

a. True


b. False

Answer: a

Objective: Explain the plea bargaining process.
Page Number: 321

Level: Intermediate

20. With a jury waiver, the defendant still gets his day in court, but he cannot demand a jury trial.

a. True


b. False

Answer: a

Objective: Summarize the history and development of plea bargaining.
Page Number: 315

Level: Basic

21. The Supreme Court has noted that plea bargaining should be an executive as opposed to legislative function.

a. True


b. False

Answer: a

Objective: Explain the plea bargaining process.
Page Number: 321

Level: Intermediate

22. Plea bargaining was heralded by early commentators as an efficient, competent method for administering justice.

a. True


b. False

Answer: b

Objective: Summarize the history and development of plea bargaining.
Page Number: 310

Level: Intermediate

23. The Supreme Court has declared that the prosecutor cannot bargain directly with the defendant unless counsel has been waived.

a. True


b. False

Answer: a

Objective: Explain the plea bargaining process.
Page Number: 316

Level: Intermediate

24. In Bodenkircher v. Hayes, the Supreme Court found that the prosecutor had been vindictive in retracting his first plea offer and agreed with the defendant that his conviction should be overturned.

a. True


b. False

Answer: b

Objective: Explain the plea bargaining process.
Page Number: 319

Level: Intermediate

25. In Maricopa County, Arizona, five Superior Court judges adopted a policy that they would refuse to accept plea agreements that included a negotiated sentence.

a. True


b. False

Answer: a

Objective: Summarize the history and development of plea bargaining.
Page Number: 315

Level: Intermediate

Chapter 12 Fill in the Blank
Write the word that best completes each statement or answers the question.

1. For a plea bargain to be valid, the plea must result from conduct that has a basis in _________.

Answer: Fact

Objective: Describe the elements of guilty pleas and how guilty pleas are contested.
Page Number: 327

Level: Basic

2. __________ bargaining refers to the prosecutor's ability to negotiate with the defendant in terms of the charges that could be filed.

Answer: Charge 

Objective: Summarize the history and development of plea bargaining.
Page Number: 310

Level: Intermediate

3. The __________ places no limitations on the concessions prosecutors can offer as part of plea agreements, which means there are many concessions the prosecution can offer.

Answer: Constitution

Objective: Explain the plea bargaining process.
Page Number: 319

Level: Intermediate

4. An example of a(n) __________ guilty plea is a New York law stating that an order denying a motion to suppress evidence alleged to have been obtained as a result of unlawful search and seizure "may be reviewed on appeal from a judgment of conviction notwithstanding the fact that such judgment of conviction is predicated upon a plea of guilty."

Answer: Conditional 

Objective: Describe the elements of guilty pleas and how guilty pleas are contested.
Page Number: 324

Level: Difficult

5. A voluntary guilty plea is one that has not been __________.

Answer: Coerced

Objective: Describe the elements of guilty pleas and how guilty pleas are contested.
Page Number: 330

Level: Intermediate

6. In __________ v. New York, the Court stated that "when a plea rests in any significant degree on a promise or agreement of the prosecutor, so that it can be said to be part of the inducement or consideration, such promise must be fulfilled."

Answer: Santabello 

Objective: Explain the plea bargaining process.
Page Number: 322

Level: Intermediate

7. Guilty pleas can be contested via __________ and/or appeal.

Answer: Withdrawal

Objective: Describe the elements of guilty pleas and how guilty pleas are contested.
Page Number: 330

Level: Basic

8. One of the earliest reported court decisions addressing plea bargaining was Commonwealth v. __________. In that case, a court was hesitant to permit a guilty plea by a defendant charged with a capital crime.

Answer: Battis
Objective: Summarize the history and development of plea bargaining.
Page Number: 310

Level: Intermediate

9. Once a plea is accepted by the __________, it can only be withdrawn in limited circumstances.

Answer: Court

Objective: Summarize the history and development of plea bargaining.
Page Number: 310

Level: Basic

10. The __________ is not bound to fulfill its end of the bargain before the court accepts the bargain.

Answer: Prosecution

Objective: Explain the plea bargaining process.
Page Number: 322

Level: Intermediate

11. __________ bargaining essentially permits the attorneys to decide the outcome of a case without the need to go to trial.

Answer: Plea 

Objective: Summarize the history and development of plea bargaining.
Page Number: 310

Level: Basic

12. In __________ v. People, the Court expressed concern that "plea bargaining" was taking place without approval of the courts.

Answer: Edwards 

Objective: Summarize the history and development of plea bargaining.
Page Number: 310

Level: Intermediate

13. In __________ v. Alabama, the Supreme Court held that it would be unconstitutional "for the trial judge to accept a guilty plea without an affirmative showing that it is intelligent and voluntary."

Answer: Boykin
Objection: Describe the elements of guilty pleas and how guilty pleas are contested.
Page Number: 324

Level: Intermediate

14. The Court used North Carolina v. ____________as an example of how, with the right amount of pressure and intimidation, authorities can coerce certain suspects to plead guilty to crimes they did not commit. In this case the defendant was threatened to plead guilty or he would be "gassed."

Answer: Alford
Objective: Summarize the history and development of plea bargaining.
Page Number: 314

Level: Intermediate

15. In __________ v. United States, the Supreme Court held that the trial court's failure to abide by proper arraignment procedure requires reversal of a guilty plea on appeal.

Answer: McCarthy 

Objective: Describe the elements of guilty pleas and how guilty pleas are contested.
Page Number: 329

Level: Intermediate

16. One method some jurisdictions have employed to restrict plea bargaining is to set _________ dates that prohibit plea bargaining after a case has been in process for a certain amount of time.

Answer: Cut-off 

Objective: Summarize the history and development of plea bargaining.
Page Number: 314

Level: Basic

17. In United States v.__________, the Supreme Court held that unless a prosecution supports a recommendation "enthusiastically," or sets forth reasons for a lenient recommendation, the court is under no obligation to honor the agreement.

Answer: Benchimol
Objective: Explain the plea bargaining process.
Page Number: 323

Level: Intermediate

18. The Bronx County DA was criticized for enacting a ban on plea bargaining whenever a grand jury returned a felony __________.

Answer: Indictment

Objective: Summarize the history and development of plea bargaining.
Page Number: 315

Level: Intermediate

19. Elements of a __________ guilty plea include intelligence and understanding, voluntariness, and factual basis.

Answer: Valid 

Objective: Describe the elements of guilty pleas and how guilty pleas are contested.
Page Number: 324

Level: Difficult

20. __________ rights typically waived through plea bargaining are the right to trial by jury, the privilege against self-incrimination, and the right to confront adverse witnesses.

Answer: Constitutional 

Objective: Describe the elements of guilty pleas and how guilty pleas are contested.
Page Number: 326

Level: Intermediate

Chapter 12 Matching
Match each type of bargaining with its description.

	1. Ad hoc plea bargaining
	a. The prosecutor’s ability to negotiate with the defendant in terms of charges that could be filed

	2. Charge bargaining
	b. This occurs when the defendant agrees to plead guilty in exchange for a less serious sentence

	3. Plea bargaining
	c. The process by which the prosecution and defense reach an agreement resulting in a guilty plea from the defendant

	4. Sentencing bargaining
	d. Occurs when the defendant agrees to strange concessions in order for the prosecutor to secure a guilty plea


1. *d

2. *a

3. *c

4. *d

Objective: Explain the plea bargaining process.
Page Number: 310-320

Level: Basic
Determine whether the following statements are for or against plea bargaining.

a. Argument for plea bargaining

b. Argument against plea bargaining

5. Helps the prosecutor dispose of a busy caseload
Answer: a
Page Ref: 314

6. Contributes to courtroom inefficiency
Answer: b
Page Ref: 314

7. Benefits the defendant by providing a reduction in charges and/or favorable sentencing recommendation
Answer: a
Page Ref: 314

8. Decides the defendant’s guilt without having a trial
Answer: b
Page Ref: 314

9. Can coerce an innocent individual to plead guilty
Answer: b
Page Ref: 314

10. Benefits the victim who does not wish to testify at trial
Answer: a
Page Ref: 314

11. Saves on judicial resources by avoiding the costs of going to trial
Answer: a
Page Ref: 314
12. Behooves the prosecutor to choose the most serious charge from which to begin bargaining
Answer: b
Page Ref: 314
Chapter 12 Essay

1. How did plea bargaining develop?

Answer:


Plea bargaining began in the 19th century. It arose in response to the increasing 
number of cases and the greater use of attorneys.


Key cases: Commonwealth v. Battis and Edwards v. People.
Objective: Summarize the history and development of plea bargaining.
Page: 310-311

Level: Basic

2. Discuss the arguments for and against the use of plea bargaining.

Answer:

Pros: Increased ability to deal with large caseloads, allows prosecutors and defense attorneys to focus on more serious and complicated cases, and victims get satisfaction from having cases resolved quickly.

Cons: Defendants can lose important rights, prosecutors might “overcharge” defendants, may contribute to inefficiency, and may undermine the integrity of the criminal justice system.

Objective: Explain the plea bargaining process.
Page Number: 310-312

Level: Intermediate

3. What happens after a plea bargain is agreed upon? Be sure to address the court, the prosecutor, and the defendant.

Answer:


Court: Need to have court approval and the judge can reject the agreement.


Prosecutor: After court approval the prosecutor must fulfill the terms as agreed 
upon.

Defendant: Must complete all conditions agreed upon, including waiving the right to appeal a guilty plea and testify against codefendants.

Objective: Explain the plea bargaining process.
Page Number: 322-324

Level: Basic 


Chapter 12 Critical Thinking

1. State the steps in entering a guilty plea. What are the consequences of entering a guilty plea?

Answer:

Defendants must understand the nature of the charge, possible sentences, and the rights that may be waived. Guilty pleas must be voluntary and based on facts.

Rights waived can include the right to trial by jury, privilege against self-incrimination, and the right to confront witnesses.

Objective: Describe the elements of guilty pleas and how guilty pleas are contested.
Page: 324-327

Level: Intermediate

2. Discuss the process of withdrawing a guilty plea and appealing a guilty plea. Be sure to use case examples to explain the process.

Answer:

Withdrawals can be made if the plea was coerced, if the prosecution fails to fulfill its end of the bargain, or if there was unconstitutional conduct. For example, Minnesota v. Larry Edwin Craig.
Appeals can happen after withdrawals have been denied and is usually done as a “direct appeal.” For example, McCarthy v. United States.
Objective: Describe the elements of guilty pleas and how guilty pleas are contested.
Page Numbers: 327-329

Level: Difficult
CHAPTER 13

The Jury and The Trial

Chapter 13 Multiple Choice 
Choose the one alternative that best completes the statement or answers the question.

1. Many defendants have appealed their convictions on the ground that the jury list or panel was biased in some fashion. Which of the following is NOT a fact the defendant must prove?

a.   The underrepresentation of the group is due to systemic exclusion of the group in the jury-selection process.

b.  The group alleged to be excluded is a "distinctive" group in the community.

c.  The group alleged to be excluded shares similar ethnic or socioeconomic characteristics with the defendant.

d.  The representation of this group in venires is not fair and reasonable in relation to the number of such persons in the community.

Answer: c

Objective: Explain the jury selection process, including voir dire.
Page Number: 339

Level: Intermediate

2. Jurors are ________________from the court, meaning that persons other than the judge decide factual matters.

a.  omnipotent

b.  negative

c.  independent

d.  autocratic

Answer: c

Objective: Summarize the history and development of juries and jury trials.
Page Number: 336

Level: Intermediate

3. Which of the following calls for removal of potential jurors without any type of argument?

a.  Challenges for cause

b.  Jury exclusion cards

c.  Selective jury challenges

d.  Peremptory challenges

Answer: d

Objective: Explain the jury selection process, including voir dire.
Page Number: 341

Level: Intermediate

4. Which amendment states that the "accused shall enjoy the right to a speedy and public trial, by an impartial jury of the state"?

a.  Fifth

b.  Fourth

c.  Second

d.  Sixth

Answer: d

Objective: Describe the jury decision-making process and factors that affect jurors’ decisions.
Page Number: 348

Level: Basic

5. Which term means "to see what is said"? At this stage the judge, prosecutor, and defense attorney have an opportunity to "hear" potential jurors for evidence of bias.

a.  mea culpa
b.  voir dire
c.  venire

d.  mens rea
Answer: b

Objective: Explain the jury selection process, including voir dire.
Page Number: 338

Level: Basic

6. Which characteristics include all manner of demographic factors such as age, race, employment status, and other individual variables?

a.  Case

b.  Procedural

c.  Deliberation

d.  Juror

Answer: d

Objective: Describe the jury decision-making process and factors that affect jurors’ decisions.
Page Number: 346

Level: Intermediate

7. In which case did the Court identify three advantages associated with a speedy trial?

a.  United States v. Ewell
b.  United States v. Marion
c.  Waller v. Georgia
d.  Barker v. Wingo
Answer: a

Objective: Explain the right to speedy trial and the problem of delays.
Page Number: 350

Level: Intermediate

8. In which type of trial is the judge both the trier of law and the trier of fact?

a.  de novo
b.  bench

c.  jury

d.  pro se
Answer: b

Objective: Summarize the history and development of juries and jury trials.
Page Number: 335

Level: Basic

9. Voir dire typically begins with the __________ asking questions concerning potential jurors' familiarity with the case, attitudes toward one or other party to the case, demographic information, and so on.

a.  judge

b.  defense attorney

c.  jury consultant

d.  prosecutor

Answer: a

Objective: Explain the jury selection process, including voir dire.
Page Number: 339

Level: Intermediate

10. The right to a jury trial has always been recognized in the federal courts, but this right was not extended to the states until 1968 in the case of:

a.  Patton v. United States.
b.  McKeiver v. Pennsylvania.
c.  Ristaino v. Ross.
d.  Duncan v. Louisiana.
Answer: d

Objective: Explain the jury selection process, including voir dire.
Page Number: 337

Level: Intermediate

11. Which of the following has been defined as a statutorily defined number of persons selected according to law and sworn to determine certain matters of fact based on evidence presented in a trial, and to render a verdict?

a.  Defense attorney

b.  Defendant

c.  Prosecutor

d.  Jury trial

Answer: d

Objective: Summarize the history and development of juries and jury trials.
Page Number: 336

Level: Intermediate

12. Which of the following became popular during the famous case of the "Harrisburg Seven," a group of Vietnamese war protestors who were tried for several acts of civil disobedience in 1971?

a.  Jury consulting

b.  Jury panels

c.  Bench trials

d.  Peremptory challenges

Answer: a

Objective: Explain the jury selection process, including voir dire.
Page Number: 342

Level: Intermediate

13. In which case did the Supreme Court require that, in certain types of cases, notably those dealing with racial prejudice and capital punishment, judges ask certain types of questions?

a.  Waller v. Georgia
b.  Baldwin v. New York
c.  Ham v. South Carolina
d.  Witherspoon v. Illinois
Answer: c

Objective: Explain the jury selection process, including voir dire.
Page Number: 339

Level: Intermediate

14. There is no Sixth Amendment constitutional right to a jury in noncriminal proceedings. This has come to be known as the:

a.  constitutional jury rule.

b.  criminal exclusivity rule.

c.  noncriminal proceeding rule.

d.  McKeiver rule.

Answer: c

Objective: Explain the jury selection process, including voir dire.
Page Number: 337

Level: Intermediate

15. When evidence is vague, jurors tend to fall back in their gut instincts. This has been termed:

a.  evidentiary instinct.

b.  liberation hypothesis.

c.  reciprocity reflex.

d.  verdict foreshadowing.

Answer: b

Objective: Describe the jury decision-making process and factors that affect jurors’ decisions.
Page Number: 346

Level: Intermediate

16. The __________ who conquered England in 1066 used procedures that set the stage for modern juries.

a.  Romans

b.  Greeks

c.  Huns

d.  Normans

Answer: d

Objective: Summarize the history and development of juries and jury trials.
Page Number: 336

Level: Basic

17. In this case, a black defendant was convicted of a violent crime committed against a white security guard. The trial judge denied the defendant's motion that specific questions about racial prejudice be asked of potential jurors.

a.  Ristiano v. Ross
b.  Baldwin v. New York
c.  Batson v. Kentucky
d.  Swain v. Alabama
Answer: a

Objective: Explain the jury selection process, including voir dire.
Page Number: 340

Level: Intermediate

18. The appropriate size for a jury is anywhere between __________ and__________ members.

a.  6, 16

b.  4, 16

c.  6, 12

d.  2, 12

Answer: c

Objective: Describe the jury decision-making process and factors that affect jurors’ decisions.
Page Number: 344

Level: Intermediate

19. In this case, the Court concluded that crime which can bring punishment of more than six months is no longer a petty one.

a.  Duncan v. Louisiana
b.  Ham v. South Carolina
c.  Baldwin v. New York
d.  Witherspoon v. Illinois
Answer: c

Objective: Explain the jury selection process, including voir dire.
Page Number: 337

Level: Intermediate

20. The practice of either ignoring or misapplying the law in a certain situation, such as returning a guilty verdict in a case where the defendant is clearly not guilty, is known as:

a.  jury vilification.

b.  jury tampering.

c.  jury inconsistency.

d.  jury nullification.

Answer: d

Objective: Describe the jury decision-making process and factors that affect jurors’ decisions.
Page Number: 346

Level: Intermediate

21. In which century did King Henry II set up a system to resolve land disputes using a jury of twelve free men?

a.  12th

b.  11th

c.  9th

d.  8th
Answer: a

Objective: Summarize the history and development of juries and jury trials.
Page Number: 336

Level: Intermediate

22. During voir dire, both the defense and prosecution have an unlimited number of so-called __________. These are used to exclude potential jurors from service on the jury because of bias or a similar reasons.

a.  peremptory challenges

b.  challenges for cause

c.  jury exclusion cards

d.  selective jury challenges

Answer: b

Objective: Explain the jury selection process, including voir dire.
Page Number: 340

Level: Intermediate

23. An exception to mock jury exercises is found in the work of the __________, an ongoing research program in which in-depth post-trial interviews are conducted with members of capital juries.

a.  Project for Jury Research

b.  Capital Jury Project

c.  Jury Consulting Project

d.  Jury Trial Research Project

Answer: b

Objective: Describe the jury decision-making process and factors that affect jurors’ decisions.
Page Number: 346

Level: Intermediate

24. The leading case dealing with waiver of the right to a jury trial is:

a.  Patton v. United States.
b.  Leonard v. United States.
c.  Baldwin v. New York.
d.  Swain v. Alabama.
Answer: a

Objective: Explain the jury selection process, including voir dire.
Page Number: 338

Level: Intermediate

25. Which of the following was signed in 1215? Its article 39 provided a basis for modern juries.

a.  European Charter

b.  Charter of Liberties

c.  Articles of Confederation

d.  Magna Carta

Answer: d

Objective: Summarize the history and development of juries and jury trials.
Page Number: 336

Level: Intermediate

Chapter 13 True-False

1. Defendants will benefit from an "impartial" judge.

a.  True


b.  False

Answer: a

Objective: Describe the jury decision-making process and factors that affect jurors’ decisions.
Page Number: 350

Level: Basic

2. Once final motions and closing arguments have been made, the judge will give his or her instructions to the jurors before they head off to deliberate.

a.  True


b.  False

Answer: a

Objective: Outline the trial process from pretrial motions and opening statements through jury deliberations and verdict.
Page Number: 358

Level: Basic

3. When media coverage of a crime is extensive and presumed to have "influenced" members of the jury panel, voir dire can be used to detect bias that can result from media coverage.

a.  True


b.  False

Answer: a

Objective: Explain the right to a public trial.
Page Number: 354

Level: Intermediate

4. Once a mistrial is declared, the defendant cannot be tried again.

a.  True


b.  False

Answer: b

Objective: Outline the trial process from pretrial motions and opening statements through jury deliberations and verdict.
Page Number: 359

Level: Intermediate

5. Credibility of a witness is concerned with whether the witness's testimony should be believed.

a.  True


b.  False

Answer: a

Objective: Outline the trial process from pretrial motions and opening statements through jury deliberations and verdict.
Page Number: 357

Level: Intermediate

6. Peremptory challenges can be used to excuse jurors based on race.

a.  True


b.  False

Answer: b

Objective: Explain the jury selection process, including voir dire.
Page Number: 341

Level: Intermediate

7. Material evidence is relevant and goes to substantial matters in dispute, or has legitimate influence or bearing on the decision of the case.

a.  True


b.  False

Answer: a

Objective: Outline the trial process from pretrial motions and opening statements through jury deliberations and verdict.
Page Number: 357

Level: Basic

8. A speedy trial is a Constitutional privilege and this prevents delays in the trial process.

a.  True


b.  False

Answer: b

Objective: Explain the right to speedy trial and the problem of delays.
Page Number: 350

Level: Intermediate

9. Juries acquit defendants almost five times as often as they convict them.

a.  True


b.  False

Answer: b

Objective: Outline the trial process from pretrial motions and opening statements through jury deliberations and verdict.
Page Number: 359

Level: Intermediate

10. In Estes v. Texas, the Court reversed the defendant's conviction, noting that the presence of television cameras distracted parties to the case in addition to the witnesses who gave testimony.

a.  True


b.  False

Answer: a

Objective: Explain the right to a public trial.
Page Number: 354

Level: Intermediate

11. Jury sizes and voting requirements are the same for all offenses in every state.

a.  True


b.  False

Answer: b

Objective: Describe the jury decision-making process and factors that affect jurors’ decisions.
Page Number: 342

Level: Intermediate

12. Demonstrative evidence is evidence that seeks to demonstrate a certain point.

a.  True


b.  False

Answer: a

Objective: Outline the trial process from pretrial motions and opening statements through jury deliberations and verdict.
Page Number: 357

Level: Basic

13. In United States v. Marion, the defendants argue since the government had known of their identities for three years prior to the indictment, their Sixth Amendment right to a speedy trial was violated.

a.  True


b.  False

Answer: a

Objective: Explain the right to speedy trial and the problem of delays.
Page Number: 351

Level: Basic

14. Once a defendant is found guilty, they can make a number of post-verdict motions. Almost all post-verdict motions are granted.

a.  True


b.  False

Answer: b

Objective: Outline the trial process from pretrial motions and opening statements through jury deliberations and verdict.
Page Number: 359

Level: Basic

15. An example of direct evidence is evidence of the defendant's ability to commit the crime, or his or her possible motives.

a.  True


b.  False

Answer: b

Objective: Outline the trial process from pretrial motions and opening statements through jury deliberations and verdict.
Page Number: 359

Level: Intermediate

16. Jury nullification has been defined as juries returning verdicts that reflect prejudiced or bigoted community standards and convict when the evidence does not warrant a conviction.

a.  True


b.  False

Answer: b

Objective: Describe the jury decision-making process and factors that affect jurors’ decisions.
Page Number: 346

Level: Intermediate

17. Researchers have found that a significant percentage of jurors are not honest during voir dire questioning.

a.  True


b.  False

Answer: a

Objective: Describe the jury decision-making process and factors that affect jurors’ decisions.
Page Number: 347

Level: Basic

18. Courts have experimented with gag orders on trial participants as an indirect method of reducing media coverage of a trial because it seeks to quiet the media's sources.

a.  True


b.  False

Answer: a

Objective: Outline the trial process from pretrial motions and opening statements through jury deliberations and verdict.
Page Number: 355

Level: Intermediate

19. The accusation rule states that being accused of a crime requires formal charges to be filed.

a.  True


b.  False

Answer: b

Objective: Explain the right to speedy trial and the problem of delays.
Page Number: 351

Level: Intermediate

20. In order for a witness to testify they must be competent and credible.

a.  True


b.  False

Answer: a

Objective: Outline the trial process from pretrial motions and opening statements through jury deliberations and verdict.
Page Number: 357

Level: Basic

21. In a criminal case, the prosecutor must prove a preponderance of evidence that the defendant committed the crime.

a.  True


b.  False

Answer: b

Objective: Outline the trial process from pretrial motions and opening statements through jury deliberations and verdict.
Page Number: 356

Level: Intermediate

22. Jury deliberations are secretive in order to preserve the neutrality and objectivity of the process.

a.  True


b.  False

Answer: a

Objective: Outline the trial process from pretrial motions and opening statements through jury deliberations and verdict.
Page Number: 359

Level: Basic

23. A specific question suggests to the witness the answer that the examining party desires.

a.  True


b.  False

Answer: b

Objective: Outline the trial process from pretrial motions and opening statements through jury deliberations and verdict.
Page Number: 357

Level: Intermediate

24. Real evidence refers to any tangible item that can be perceived with the five senses.

a.  True


b.  False

Answer: a

Objective: Outline the trial process from pretrial motions and opening statements through jury deliberations and verdict.
Page Number: 357

Level: Basic

25. In Waller v. Georgia, the Supreme Court created a test for determining when the government will succeed in closing a trial to the public.

a.  True


b.  False

Answer: a

Objective: Explain the right to speedy trial and the problem of delays.
Page Number: 354

Level: Intermediate

Chapter 13 Fill in the Blank
Write the word that best completes each statement or answers the question.

1. __________ evidence refers to what someone says, usually someone who is under oath and giving testimony in a trial.

Answer: Testimonial

Objective: Outline the trial process from pretrial motions and opening statements through jury deliberations and verdict.
Page Number: 357

Level: Intermediate

2. __________ orders are judges' orders to keep the media quiet concerning a particular matter.

Answer: Gag 

Objective: Outline the trial process from pretrial motions and opening statements through jury deliberations and verdict.
Page Number: 355

Level: Basic

3. A __________ witness is one whose testimony is intended to attack the credibility of the previous witness.

Answer: rebuttal

Objective: Outline the trial process from pretrial motions and opening statements through jury deliberations and verdict.
Page Number: 358

Level: Intermediate

4. Individuals selected from jury lists are called a "panel" or "__________."

Answer: venire

Objective: Explain the jury selection process, including voir dire.
Page Number: 338

Level: Basic

5. A __________ occurs when the attorneys and judge discuss matters out of earshot of the jury.

Answer: side-bar

Objective: Outline the trial process from pretrial motions and opening statements through jury deliberations and verdict.
Page Number: 355

Level: Basic

6. In __________, the Court decided that prosecutors can be called upon to explain their use of peremptory challenges to exclude minorities, but only if the defense shows that the challenges were used for this purpose.

Answer: Baston v. Kentucky
Objective: Explain the jury selection process, including voir dire.
Page Number: 341

Level: Intermediate

7. In a civil trial the burden of proof falls on the plaintiff. The standard of proof is lower. It is generally the __________ of evidence, roughly akin to "more certain than not."

Answer: preponderance

Objective: Outline the trial process from pretrial motions and opening statements through jury deliberations and verdict.
Page Number: 356

Level: Intermediate

8. Jury __________ claim to be able to identify, based on various demographic and behavioral characteristics, how prospective jurors will decide.

Answer: consultants

Objective: Explain the jury selection process, including voir dire.
Page Number: 342

Level: Intermediate

9. If the jury cannot reach a verdict and becomes hopelessly deadlocked, this is known as a hung __________.

Answer: jury

Objective: Outline the trial process from pretrial motions and opening statements through jury deliberations and verdict.
Page Number: 359

Level: Basic

10. In Rideau v. Louisiana, the Court overturned a defendant's death sentence because the trial court refused to grant the defendant's motion for a change of __________.

Answer: venue

Objective: Explain the right to a public trial.
Page Number: 354

Level: Basic

11. The __________effect is when television programs foster the mistaken notion that

criminal science is fast and infallible.

Answer: CSI

Objective: Describe the jury decision-making process and factors that affect jurors’ decisions.
Page Number: 348

Level: Difficult

12. In __________ v. Illinois, the Court decided on the constitutionality of a statute that provided for exclusion of all potential jurors who "expressed scruples" against the death penalty.

Answer: Witherspoon 

Objective: Explain the jury selection process, including voir dire.
Page Number: 340

Level: Intermediate

13. __________evidence is evidence that proves a fact without the need for a juror to infer

anything from it.

Answer: Direct

Objective: Outline the trial process from pretrial motions and opening statements through jury deliberations and verdict.
Page Number: 356

Level: Basic

14. In __________ v. Georgia, the Court concluded that a five-member jury was unconstitutional and found it unlikely that such a small group could engage in "meaningful deliberation."

Answer: Ballew 

Objective: Describe the jury decision-making process and factors that affect jurors’ decisions Page Number: 344

Level: Intermediate

15. The American Bar Association's Rules of Professional Responsibility prohibit lawyers from making "__________ statements" that could have a "substantial likelihood of materially prejudicing an adjudicative proceeding."

Answer: extrajudicial

Objective: Explain the right to a public trial.
Page Number: 355

Level: Difficult

16. In __________ v. New York, the prosecutor sought to use peremptory challenges to exclude four potential jurors of Hispanic descent.

Answer: Hernandez 
Objective: Explain the jury selection process, including voir dire.
Page Number: 341

Level: Intermediate

17. __________ defenses go beyond simply denying that a crime took place or that the defendant committed it. Examples include alibi defenses and self-defense.

Answer: Affirmative

Objective: Outline the trial process from pretrial motions and opening statements through jury deliberations and verdict.
Page Number: 358

Level: Intermediate

18. The __________ rule states that defendants do not enjoy a right to jury trial when the punishment they face is less than six months in jail or prison.

Answer: six-month

Objective: Explain the jury selection process, including voir dire.
Page Number: 337

Level: Intermediate
19. __________ is basically jury isolation.

Answer: Sequestration

Objective: Explain the right to a public trial.
Page Number: 355

Level: Basic

20. In __________ statements both of the attorneys in a case give the jury an overview of what they will prove throughout the trial.

Answer: opening

Objective: Outline the trial process from pretrial motions and opening statements through jury deliberations and verdict.
Page Number: 356

Level: Basic

Chapter 13 Matching
Match to type of evidence with the description.

	1. Circumstantial evidence
	a. The standard proof in a civil trial

	2. Demonstrative evidence
	b. Evidence that proves a fact without the need for the juror to infer anything from it

	3. Direct evidence
	c. Evidence that indirectly proves a fact

	4. Material evidence
	d. Any tangible item that can be perceived with the five senses

	5. Preponderance of the evidence
	e. Any evidence that seeks to demonstrate a certain point to help jurors understand how to crime was likely committed

	6. Real evidence
	f. That which is relevant and goes to substantial matters in dispute or has legitimate influence or bearing on the decision of the case

	7. Testimonial evidence
	g. The information that someone supplies, usually referring to someone who is under oath and giving testimony in a trial


1.*c

2. *e

3. *b

4. *f

5. *a

6. *d

7. * g

Objective: Describe the jury decision-making process and factors that affect jurors’ decisions.
Page Number: 356-357

Level: Basic

Match the  jury-related term with the correct description.

	8. Voir dire
	a. The list of potential jury members

	9. Jury list
	b. Process whereby the prosecutor and the defense attorney question members of the jury panel in an effort to seat a jury

	10. Jury panel
	c. A prosecutor’s or defense attorney’s call for removal of a potential juror from service on a jury based on bias

	11. Challenge for cause
	d. The people selected from the jury list for service as members of a jury in a trial


8. *b

9. *a

10. *d

11. *c

Objective: Explain the jury selection process, including voir dire.
Page Number: 338-340

Level: Intermediate

Chapter 13 Essay

1. How did the right to a jury trial develop?

Answer:


King Henry II in  the 12th century used twelve men to resolve land issues.


Magna Carta


Early American colonists used juries as a means to rally against unpopular British laws.


Prompted American Revolution and juries were instituted in the U.S. Constitution.

Objective: Summarize the history and development of juries and jury trials.
Page Number: 336

Level: Basic

2. What Constitutional rights do criminal defendants have at trial?

Answer:


Speedy and public trial by an impartial jury of the state is stated in the 6th Amendment.


The accused can waive their right to a jury trial.


Specific discussion should explain: speedy, public, and impartial or voir dire.

Objective: Explain the jury selection process, including voir dire.
Page Number: 337-342

Level: Intermediate

3. Outline the steps of events in a criminal trial.

Answer:


The jury is selected, the trial is date set, and the judge is selected.

Opening statements by the prosecutor and defense attorney are followed by the prosecutor’s evidence and then cross-examination, and redirect and re-cross-examination.


This is followed by the defense’s response, final motions, and closing arguments.

The judge gives instructions to the jury and the jury begins deliberation. The trial closes with a verdict.

Objective: Explain the right to a public trial.
Page Number: 355-359

Level: Difficult

Chapter 13 Critical Thinking

1. What takes place during the jury decision-making process? What changes should be made?

Answer:

Juries do not have to have 12 members, nor does every jury have to come back with a unanimous decision.

Decisions are supposed to based only on the facts of the case, but unfortunately that is not always the case. Deliberation is done in secret.

Objective: Describe the jury decision-making process and factors that affect jurors’ decisions.
Page Number: 342

Level: Intermediate

2. Explain why some cases are closed to the public and describe alternatives to closing trials.

Answers:

There are three main reasons a case can be closed: overriding interest, closure is no broader than absolutely necessary, and reasonable alternatives are considered.

Alternatives include: special voir dire, change of venue, jury sequestration, gag order to the media and trial participation.

Objective: Explain the right to a public trial.
Page Number: 355

Level: Intermediate
CHAPTER 14

Sentencing, Appeals, and Hapeas Corpus

Chapter 14 Multiple Choice
Choose the one alternative that best completes the statement or answers the question.

1. Probation is one of the most frequent sentences handed down by judges. There are now more than __________ million people on probation.

a.  eight

b.  ten

c.  five

d.  one

Answer: c

Objective: Describe the different types of sentences that can be imposed.
Page Number: 372

Level: Basic

2. __________ circumstances reduce the seriousness or outrageousness of a given crime.

a.  Aggravated

b.  Modifying

c.  Auxiliary

d.  Mitigating

Answer: d

Objective: Describe the different types of sentences that can be imposed.
Page Number: 379

Level: Intermediate

3. Which amendment expressly states that the right to counsel applies in criminal prosecutions?

a.  Fourth

b.  Eighth

c.  Sixth

d.  Second

Answer: c

Objective: Summarize the sentencing process and the factors that influence sentencing.
Page Number: 381

Level: Basic

4. In this case, the Court held that a defendant's appeal of a preadjudication order denying him dismissal of his indictment on double jeopardy grounds was permissible.

a.  Kotteakos v. United States
b.  Carroll v. United States
c.  DiBella v. United States
d.  Abney v. United States
Answer: d

Objective: Describe the purposes and types of appeals and the appeals process.
Page Number: 386

Level: Intermediate

5. Which country instituted day fines in the 1920s?

a.  Great Britain

b.  United States

c.  West Germany

d.  Sweden

Answer: d

Objective: Describe the different types of sentences that can be imposed.
Page Number: 371

Level: Basic

6. Determining whether or not the death penalty should be imposed is now frequently in the hands of a jury. Most state statutes call for essentially two trials, which in legal parlance is called a:

a.  bifurcated trial.

b.  dual court system.

c.  capita trial.

d.  double jeopardy trial.

Answer: a

Objective: Describe the different types of sentences that can be imposed.
Page Number: 378

Level: Intermediate

7. According to the Constitution, convictions can be challenged via a writ of:

a.  habeas corpus.
b.  corpus delicti.
c.  mens rea.
d.  actus reus.
Answer: a

Objective: Explain habeas corpus and the habeas corpus process.
Page Number: 388

Level: Intermediate

8. Which of the following is automatically granted to the defendant by law, meaning that it must be heard by an appellate court?

a.  Appeal of right

b.  Habeas appeal

c.  Discretionary appeal

d.  De novo trial appeal

Answer: a

Objective: Describe the purposes and types of appeals and the appeals process.
Page Number: 382

Level: Basic

9. Which is the most common punishment used by the criminal justice system today?

a.   Boot camp

b.  A fine

c.  Overnight detention

d.  Forfeiture

Answer: b

Objective: Describe the different types of sentences that can be imposed.
Page Number: 371

Level: Intermediate

10. In this case, the Court concluded that the test for constitutional harmless error is requiring the prosecution to prove "beyond a reasonable doubt" that the error complained of did not contribute to the verdict obtained.

a.  North Carolina v. Pierce
b.  Chapman v. California
c.  Ford v. Wainwright
d.  Kotteakos v. United States
Answer: b

Objective: Describe the purposes and types of appeals and the appeals process.
Page Number: 388

Level: Intermediate

11. As a result a criminal court proceeding, the seizure of money, negotiable instruments, securities, property, or other things of value that was derived from or was used to facilitate a crime or criminal activity is known as:

a.  criminal forfeiture.

b.  search and seizure.

c.  civil forfeiture.

d.  intermediate sanction.

Answer: a

Objective: Describe the different types of sentences that can be imposed.
Page Number: 374

Level: Intermediate

12. __________ consists of a planned intervention intended to change behavior.

a.  Incapacitation

b.  Retribution

c.  Rehabilitation

d.  Deterrence

Answer: c

Objective: Summarize the goals of sentencing.
Page Number: 370

Level: Basic

13. In which type of sentence does the defendant serve time for two crimes at the same time?

a.   Consecutive

b.  Concurrent

c.  Congruent

d.  Continuing

Answer: b

Objective: Describe the different types of sentences that can be imposed.
Page Number: 380

Level: Intermediate

14. Which sentencing goal aims to discourage/prevent defendants from reoffending or committing other crimes?

a.  Incapacitation

b.  Retribution

c.  General deterrence

d.  Specific deterrence

Answer: d

Objective: Describe the different types of sentences that can be imposed.
Page Number: 371

Level: Intermediate

15. Which type of penalties occur when a criminal's conviction is made visible to several people with the goal of lowering the offender's social status through the performance of humiliating acts?

a.  Forfeiture

b.  Public-exposure

c.  Apology

d.  Debasement

Answer: d

Objective: Describe the different types of sentences that can be imposed.
Page Number: 374

Level: Intermediate

16. The Prosecution is usually barred from appealing a defendant's conviction because of the double jeopardy clause of which amendment?

a.  Fourth

b.  Fifth

c.  Second

d.  Sixth

Answer: b

Objective: Summarize the sentencing process and the factors that influence sentencing.
Page Number: 381

Level: Basic

17. In this case, the Court found that the death penalty cannot be imposed on a mere accomplice unless there is a clear finding that the accomplice killed, attempted to kill, or intended to kill the victim.

a.  Tison v. Arizona
b.  Coker v. Georgia
c.  Ford v. Wainwright
d.  Cabana v. Bullock
Answer: c

Objective: Describe the different types of sentences that can be imposed.
Page Number: 380

Level: Intermediate

18. Which type of sentencing is designed to punish criminals solely for what they did based on the severity of their crimes?

a.  Incapacitation

b.  Deterrent

c.  Retributive

d.  Rehabilitative

Answer: d

Objective: Summarize the goals of sentencing.
Page Number: 370

Level: Intermediate

19. The appropriate sentence is based on several factors, most notably offense seriousness and the offender’s:

a.  prior record

b.  level of education

c.  age

d.  race

Answer: a

Objective: Summarize the sentencing process and the factors that influence sentencing.
Page Number: 380

Level: Intermediate

20. A side effect of intermediate sanctions is known as __________, the expanding control that is exercised over the lives of more and more people who find themselves on the wrong side of the law.

a.  total recall

b.  the balloon effect

c.  harvesting

d.  net-widening

Answer: d

Objective: Describe the different types of sentences that can be imposed.
Page Number: 372

Level: Intermediate

21. The current standard for determining whether habeas review should be granted is known as the "__________" standard.

a.  right to review

b.  habeas intent

c.  reasonable doubt

d.  actual innocence

Answer: d

Objective: Explain habeas corpus and the habeas corpus process.
Page Number: 390

Level: Intermediate

22. Which of the following is NOT a main goal of sentencing?

a.  Rehabilitation or reformation

b.  General deterrence

c.  Incapacitation

d.  Immediate reentry into society

Answer: c

Objective: Summarize the goals of sentencing.
Page Number: 370

Level: Intermediate

23. Appeals filed prior to adjudication are known as __________ appeals.

a.  restrictive

b.  intermediate

c.  interlocutory

d.  final judgment

Answer: c

Objective: Describe the purposes and types of appeals and the appeals process.
Page Number: 386

Level: Basic

24. In this case, the Court held that a sentence of death for the crime of rape against an adult woman was grossly disproportionate and was in violation of the Eighth and Fourteenth Amendments of the U.S. Constitution.

a.  Coker v. Georgia
b.  Woodson v. North Carolina
c.  Thompson v. Oklahoma
d.  Emmund v. Florida
Answer: a

Objective: Describe the different types of sentences that can be imposed.
Page Number: 380

Level: Intermediate

25. There are two general types of conditions imposed on probationers. Which conditions are intended to ensure adequate monitoring and supervision of the probationer or parolee?

a.  Control

b.  Reform

c.  Restrictive

d.  Incapacitated

Answer: a

Objective: Describe the different types of sentences that can be imposed.
Page Number: 372

Level: Intermediate

Chapter 14 True-False

1. Random drug testing is an example of a condition that can be placed upon a probationer.

a.  True


b.  False

Answer: a

Objective: Describe the different types of sentences that can be imposed.
Page Number: 372

Level: Basic

2. Convicted criminals enjoy several important constitutional rights during the sentencing process, such as the double jeopardy provision.

a.  True


b.  False

Answer: a

Objective: Summarize the sentencing process and the factors that influence sentencing.
Page Number: 380

Level: Intermediate

3. A trial court deciding to admit hearsay evidence is an example of a constitutional error.

a.  True


b.  False

Answer: b

Objective: Describe the purposes and types of appeals and the appeals process.
Page Number: 388

Level: Intermediate

4. Many fines go uncollected because some offenders cannot pay and also collections systems in place across the country are inadequate.

a.  True


b.  False

Answer: b

Objective: Describe the different types of sentences that can be imposed.
Page Number: 371

Level: Intermediate

5. Shaming penalties evolved throughout Europe with the development of public torture that would often end in the death of the accused.

a.  True


b.  False

Answer: a

Objective: Describe the different types of sentences that can be imposed.
Page Number: 373

Level: Intermediate

6. The most common type of prosecution appeal is one addressing a judge's decision on whether to permit or exclude evidence the prosecution wants to use against the accused.

a.  True


b.  False

Answer: a

Objective: Describe the purposes and types of appeals and the appeals process.
Page Number: 387

Level: Intermediate

7. A guilty plea and a finding of guilty in a trial court will always result in the same sentence.

a.  True


b.  False

Answer: b

Objective: Summarize the sentencing process and the factors that influence sentencing.
Page Number: 380

Level: Basic

8. Electronic monitoring affords authorities the opportunity to keep close tabs on low-level offenders.

a.  True


b.  False

Answer: a

Objective: Describe the different types of sentences that can be imposed.
Page Number: 372

Level: Basic

9. Convicted felons often succeed in obtaining a trial de novo in appellate courts because the appellate court interprets facts, not the law.

a.  True


b.  False

Answer: b

Objective: Describe the purposes and types of appeals and the appeals process.
Page Number: 382

Level: Intermediate

10. Deterrence strategies are only employed to discourage the known offender from committing another crime.

a.  True


b.  False

Answer: b

Objective: Summarize the goals of sentencing.
Page Number: 370

Level: Basic

11. Habeas corpus petitions are limited to constitutional claims, and it is totally within the discretion of the court that is petitioned to decide whether the writ will be issued.

a.  True


b.  False

Answer: a

Objective: Explain habeas corpus and the habeas corpus process.
Page Number: 388

Level: Intermediate

12. Sentencing guidelines can be voluntary or involuntary, depending on state or federal law.

a.  True


b.  False

Answer: a

Objective: Describe the different types of sentences that can be imposed.
Page Number: 375

Level: Intermediate

13. Sentencing guidelines are used to determine the appropriate sentence and serve to reduce disparities between sentences by recommending a specific term of imprisonment for certain types of offenders.

a.  True


b.  False

Answer: a

Objective: Describe the different types of sentences that can be imposed.
Page Number: 375

Level: Intermediate

14. The Supreme Court has held that appeals are constitutionally required.

a.  True


b.  False

Answer: b

Objective: Describe the purposes and types of appeals and the appeals process.
Page Number: 382

Level: Basic

15. Habeas petitions can only be submitted once.

a.  True


b.  False

Answer: b

Objective: Explain habeas corpus and the habeas corpus process.
Page Number: 388

Level: Basic

16. Retribution consists of a planned intervention intended to change behavior.

a.  True


b.  False

Answer: b

Objective: Summarize the goals of sentencing.
Page Number: 370

Level: Intermediate

17. Reform conditions are intended to ensure adequate monitoring and supervision of the probationer or parolee.

a.  True


b.  False

Answer: b

Objective: Describe the different types of sentences that can be imposed.
Page Number: 372

Level: Intermediate

18. The Court has held that counsel is not constitutionally guaranteed in appeals of right.

a.  True


b.  False

Answer: b

Objective: Describe the purposes and types of appeals and the appeals process.
Page Number: 382

Level: Intermediate

19. The most serious punishment that can be imposed is capital punishment.

a.  True


b.  False

Answer: a

Objective: Describe the different types of sentences that can be imposed.
Page Number: 375

Level: Basic

20. When a judge hands down a fixed sentence that cannot later be altered by a parole board, it is called an indeterminate sentence.

a.  True


b.  False

Answer: b

Objective: Describe the different types of sentences that can be imposed.
Page Number: 375

Level: Intermediate

21. After a felony conviction, defendants are typically granted a separate sentencing or dispositional hearing during which all relevant evidence is considered.

a.  True


b.  False

Answer: a

Objective: Summarize the goals of sentencing.
Page Number: 369

Level: Basic

22. Debasement penalties require the offender to express remorse, usually publicly, for committing a particular crime.

a.  True


b.  False

Answer: b

Objective: Describe the different types of sentences that can be imposed.
Page Number: 374

Level: Basic

23. Incapacitation relies on future considerations—criminals are punished because of what they may do in the future based on what they did in the past.

a.  True


b.  False

Answer: a

Objective: Summarize the goals of sentencing.
Page Number: 370

Level: Intermediate

24. Judges should take aggravating and mitigating circumstances into consideration when determining whether a death sentence is appropriate based on the decision in Ring v. Arizona.
a.  True


b.  False

Answer: b

Objective: Describe the different types of sentences that can be imposed.
Page Number: 379

Level: Intermediate

25. Intermediate sanctions are one of the oldest forms of punitive measures in existence.

a.  True


b.  False

Answer: b

Objective: Describe the different types of sentences that can be imposed.
Page Number: 372

Level: Intermediate

Chapter 14 Fill in the Blank
Write the word that best completes each statement or answers the question.

1. The U.S. __________ Commission was created in 1984 to deal with sentencing problems in the federal courts.

Answer: Sentencing

Objective: Describe the different types of sentences that can be imposed.
Page Number: 375

Level: Basic

2. Punitive measures that are tougher than probation, but less harsh than a prison sentence are known as __________ sanctions.

Answer: intermediate

Objective: Describe the different types of sentences that can be imposed.
Page Number: 372

Level: Basic

3. A mistake at the trial court level that has little practical consequences in terms of deciding whether the defendant is guilty or innocent is known as a(n) __________ error.

Answer: harmless

Objective: Describe the purposes and types of appeals and the appeals process.
Page Number: 388

Level: Intermediate

4. A(n) __________ appeal is an appeal that the appellate courts can decide on (whether to grant a hearing or not).

Answer: discretionary

Objective: Describe the purposes and types of appeals and the appeals process.
Page Number: 382

Level: Intermediate

5. A mandatory sentence is also a form of __________ sentencing, but it differs in that it takes discretion away from judges by requiring a certain length of incarceration.

Answer: determinate

Objective: Describe the different types of sentences that can be imposed.
Page Number: 375

Level: Intermediate

6. __________ conditions are intended to facilitate an offender's rehabilitation (such as drug treatment).

Answer: Reform

Objective: Describe the different types of sentences that can be imposed.
Page Number: 372

Level: Basic

7. The __________ judgment rule generally limits appeals until the courts hand down the final verdict as to the defendant's guilt.

Answer: final

Objective: Describe the purposes and types of appeals and the appeals process.
Page Number: 386

Level: Intermediate

8. Judges' sentencing decisions can be influenced by __________ impact statements. These are statements made by the victims to the court regarding the effects that the crime had on them (and other victims).

Answer: victim

Objective: Describe the purposes and types of appeals and the appeals process.
Page Number: 381

Level: Basic

9. The standard of proof in a __________ forfeiture case is the "preponderance of evidence," a lower standard than "proof beyond a reasonable doubt."

Answer: civil

Objective: Describe the different types of sentences that can be imposed.
Page Number: 374

Level: Difficult

10. __________ fines attach unit values to the seriousness of given offenses, and these unit values are then multiplied by a fixed percentage of the offender's income; the result is a proportional fine.

Answer: Day

Objective: Describe the different types of sentences that can be imposed.
Page Number: 371

Level: Basic

11. The Oklahoma City __________ was arguably America's first real run-in with terrorism.

Answer: bombing

Objective: Explain habeas corpus and the habeas corpus process.
Page Number: 390

Level: Basic

12. In North Carolina v. __________, a defendant was reconvicted after a successful appeal and was actually punished more harshly the second time around. The Court found that defendants should be free of such retaliation from a sentencing judge.

Answer: Pierce

Objective: Describe the purposes and types of appeals and the appeals process.
Page Number: 385

Level: Intermediate

13. Most jurisdictions have what is known as the __________ rate for a criminal offense, which is an unwritten informal agreement between members of the courtroom workgroup as to what a typical case is worth.

Answer: going

Objective: Summarize the sentencing process and the factors that influence sentencing.
Page Number: 381

Level: Intermediate

14. __________ penalties require offenders to express remorse, usually publicly, for committing a particular crime.

Answer: Apology

Objective: Describe the different types of sentences that can be imposed.
Page Number: 374

Level: Intermediate

15. Sentencing for the purpose of __________ amounts to removing criminals from society so they cannot repeat their criminal activity.

Answer: incapacitation

Objective: Summarize the goals of sentencing.
Page Number: 370

Level: Intermediate

16. __________ attack  is an attempt to avoid or invalidate a judicial determination.

Answer: Collateral

Objective: Explain habeas corpus and the habeas corpus process.
Page Number: 388

Level: Basic

17. In __________ v. Illinois, the Supreme Court considered whether a state appellate procedure that required the defendant to produce transcripts of the trial—even if the defendant could not afford to do so—violated the Constitution.

Answer: Griffin

Objective: Describe the purposes and types of appeals and the appeals process.
Page Number: 383

Level: Intermediate

18. Circumstances that increase the seriousness or outrageousness of a given crime, such as a homicide preceded by a prolonged period of torture, are known as __________ circumstances.

Answer: aggravating

Objective: Describe the different types of sentences that can be imposed.
Page Number: 379

Level: Difficult

19. Retribution is based on the past rather than future conduct: criminals should get their "__________ deserts" for what they have already done, not what they may do in the future.

Answer: just

Objective: Summarize the goals of sentencing.
Page Number: 370

Level: Intermediate

20. __________ is a creative judicially imposed punishment that seeks to deter crime by imposing embarrassment or disgrace on an offender.

Answer: Shaming

Objective: Describe the different types of sentences that can be imposed.
Page Number: 373

Level: Basic

Chapter 14 Matching
Match the type of sentencing listed in column 1 to its description in column 2.

	1. Concurrent Sentence
	a. A fixed term of imprisonment that may be reduced for good time

	2. Consecutive Sentence
	b. A sentenced imposed with an unspecific punishment used to encourage rehabilitation

	3. Determinate Sentence
	c. One of two or more sentences imposed at the same time, after conviction for more than one offense, and served at the same time

	4. Indeterminate Sentence
	d. A statutorily required penalty that must be set and carried out in all cases upon conviction for a specific offense

	5. Mandatory Sentence
	e. One of two or more sentences imposed at the same time served in sequence with the other sentence


1. *c

2. *e

3. *a

4. *b

5. *d

Objective: Describe the different types of sentences that can be imposed.
Page Number: 372-380

Match the type of sentencing goal with the correct description

	6. Rehabilitation
	a. Planned intervention intended to change behavior

	7. Retribution
	b.  Aims to discourage others from committing similar acts

	8. Incapacitation
	c. Aims to discourage the offender from committing other crimes

	9. General deterrence
	d. Removing criminals from society

	10. Specific deterrence
	e. Punishment of criminals based on the severity of the crime


6.*a

7.*e

8.*d

9.*b

10.*c

Objective: Summarize the goals of sentencing.
Page Number: 370

Level: Basic

Chapter 14 Essay

1. What are the aims of the four sentencing goals?

Answer:


Rehabilitation: designed to change the defendant’s behavior.


Retribution: offenders must be punished fairly and justly.


Incapacitation: Offenders are removed from society.


Deterrence: General aims to discourage others from committing a similar crime and 
specific aims to punish that offender to prevent him/her from reoffending.

Objective: Summarize the goals of sentencing.
Page Numbers: 368-370

Level: Basic

2. What is habeas corpus? How is it used and what are the limitations?

Answer:


Habeas corpus is a form that allows someone to challenge the constitutionality of his/her 
confinement.

The accused petitions the federal district court, and if the writ is issued then the petitioner is brought before the court and their confinement is reviewed.

It is limited in the sense that it may or may not be accepted, it has time restraints, it is a last resort, and there is a limit on how may habeas petitions can be filed.

Objective: Explain habeas corpus and the habeas corpus process.
Page Number: 388

Level: Intermediate

3. What factors influence sentencing?

Answer:

Factors include the defendant’s degree of cooperation, mental status, the “going rate,” and the victim’s impact statement.

Objective: Summarize the sentencing process and the factors that influence sentencing.
Page Number: 380-381

Level: Basic

Chapter 14 Critical Thinking

1. Summarize the different reasons/rules a convicted criminal can appeal their case. Terms that should be incorporated are appeal of right, discretionary appeal, trial de novo, and interlocutory appeal. Be sure to include the limitations of these appeal processes. 

 Answer:


Appeal of right is automatically granted and are limited.

Discretionary appeal occurs when the appellate court decides whether or not they want to grant a hearing. They can be filed several times.

Trial de novo actually means new trial and not simply reviewed and they are rare.

Interlocutory appeals are filed prior to adjudication and will only succeed if they are important and unrelated to the cause of action.

Objective: Describe the purposes and types of appeals and the appeals process.
Page Number:381-387

Level: Difficult

2. Analyze U.S. Sentencing Guidelines. What value do they have and what limitations do they place on the court system?


Answer:

Sentencing guidelines are a tool designed to regulate and help judges determine fair sentences.  They are also aimed at reducing disparity between similar offenses.

They may reduce the discretion the judge was once allowed. Guidelines can be voluntary or mandatory.

Objectives: Summarize the sentencing process and the factors that influence sentencing.
Page Number: 375

Level: Intermediate
Chapter 15

Differential Treatment and Wrongful Convictions

Chapter 15 Multiple Choice
Choose the one alternative that best completes the statement or answers the question.

1. A __________ reason for differential treatment may be the desire to speed up the administration of justice.

a.  prejudicial

b.  legitimate

c.  preferential

d.  illegitimate

Answer: b

Objective: Summarize how various factors may cause the differential treatment of individuals during the criminal justice process.
Page Number: 398

Level: Intermediate

2. Which of the following is an organization that seeks to exonerate wrongfully convicted persons through DNA testing?

a.  Innocence Project

b.  Innocence Network

c.  False Positive Project

d.  Wrongful Conviction Network

Answer: a

Objective: Explain the issues surrounding wrongful convictions and the means for exoneration.
Page Number: 414

Level: Intermediate

3. The decision in this case defined an articulable standards for the conduct of warrantless stop-and-frisk searches.

a.  Furman v. Georgia
b.  Terry v. Ohio
c.  Chicago v. Morales
d.  Roberts v. Louisiana
Answer: b

Objective: Describe racial and ethnic disparities in the criminal process.
Page Number: 403

Level: Intermediate

4. Approximately what percent of convicted offenders in state courts are males?

a.  80%

b.  60%

c.  40%

d.  20%

Answer: a

Objective: Describe gender disparities in the criminal process.
Page Number: 412

Level: Basic

5. Which of the following is NOT a key reason for treating cases differently from one another?

a.  Whether or not it is a celebrated case

b.  Private versus publicly-retained counsel

c.  Offender's sex

d.  Seriousness of the case

Answer: b

Objective: Summarize how various factors may cause the differential treatment of individuals during the criminal justice process.
Page Number: 398

Level: Intermediate

6. Which refers to the difference in how a person or group is treated that does not necessarily involve discrimination?

a.  Ethnicity

b.  Race

c.  Disparity

d.  Dependence

Answer: c

Objective: Describe racial and ethnic disparities in the criminal process.
Page Number:399

Level: Intermediate

7. Studies indicate that which of the following are overrepresented in the jail population?

a.  Whites

b.  Hispanics

c.  African Americans

d.  Asians

Answer: c

Objective: Describe racial and ethnic disparities in the criminal process.
Page Number: 409

Level: Intermediate

8. In this case, a death row inmate sough habeas corpus relief by challenging his sentence on the grounds that defendants in his state were four times more likely to be sentenced to death for killing whites than African Americans.

a.  Woodson v. North Carolina
b.  Furman v. Georgia
c.  Roberts v. Louisiana
d.  McClesky v. Kemp
Answer: d

Objective: Describe racial and ethnic disparities in the criminal process.
Page Number: 411

Level: Intermediate

9. Which cases come in two varieties: high-profile, disturbing, and potentially grizzly cases, and cases involving celebrities?

a.  Low-level

b.  Serial

c.  Celebrated

d.  Unsolved

Answer: c

Objective: Summarize how various factors may cause the differential treatment of individuals during the criminal justice process.
Page Number: 399

Level: Intermediate

10. As far back as __________, researchers began to explore possible racial/ethnic bias in sentencing.

a.  1935

b.  1960

c.  1820

d.  1890

Answer: a

Objective: Describe racial and ethnic disparities in the criminal process.
Page Number: 407

Level: Basic

11. Which type of discrimination occurs at all stages of the criminal justice system, as well as at all times and places?

a.  Individual acts of discrimination

b.  Contextual discrimination

c.  Systematic discrimination

d.  Institutional discrimination

Answer: c

Objective: Describe racial and ethnic disparities in the criminal process.
Page Number: 400

Level: Intermediate

12. Probably the most common source of false DNA matches come from:

a.  sample mix-ups.

b.  DNA degradation.

c.  bad data analysis.

d.  sample contamination.

Answer: a

Objective: Explain the issues surrounding wrongful convictions and the means for exoneration.
Page Number: 415

Level: Intermediate

13. Which refers to differences between groups of people based on cultural customs such as language?

a.  Ethnocentrism

b.  Ethnicity

c.  Cultural relativism

d.  Race

Answer: b

Objective: Summarize how various factors may cause the differential treatment of individuals during the criminal justice process.
Page Number: 399

Level: Intermediate

14. In Cassia Spohn's review of studies on sentencing, she found several factors in which minorities are sentenced more harshly than whites. Which of the following is NOT one of the factors she identified?

a.  Young and male

b.  Having less education

c.  Unemployed

d.  Living in rural areas

Answer: d

Objective: Describe racial and ethnic disparities in the criminal process.
Page Number: 407

Level: Intermediate

15. One study that analyzed California data found that what percentage of all African-American men in that state were likely to be arrested by age 30?

a.  66%

b.  77%

c.  55%

d.  44%

Answer: a

Objective: Describe racial and ethnic disparities in the criminal process.
Page Number: 401

Level: Basic

16. When did DNA testing enter the mainstream?

a.  1960s

b.  1990s

c.  1970s

d.  1980s

Answer: d

Objective: Explain the issues surrounding wrongful convictions and the means for exoneration.
Page Number: 414

Level: Basic

17. A disparity refers to a difference, but one that does not necessarily involve:

a.  ethnicity.

b.  race.

c.  gender.

d.  discrimination.

Answer: d

Objective: Summarize how various factors may cause the differential treatment of individuals during the criminal justice process.
Page Number: 399

Level: Intermediate

18. Which of the following was a far-reaching decision that brought executions to a halt and "emptied death rows across the country."

a.  Furman v. Georgia
b.  Terry v. Ohio
c.  Mapp v. Ohio
d.  Gregg v. Georgia
Answer: a

Objective: Describe racial and ethnic disparities in the criminal process.
Page Number: 410

Level: Intermediate

19. The Human Rights Watch reported that blacks constituted what percentage of all drug offenders admitted to state prisons in 1996, whereas whites constituted 37%?

a.  50%

b.  24%

c.  38%

d.  63%

Answer: d

Objective: Describe racial and ethnic disparities in the criminal process.
Page Number: 408

Level: Basic

20. One analysis of nearly 6,000 police-citizen encounters revealed that police officers were more likely to arrest when the victim was __________ and the suspect was __________.

a.  White, Asian

b.  White, Black

c.  Hispanic, White

d.  Black, White

Answer: b

Objective: Describe racial and ethnic disparities in the criminal process.
Page Number: 402

Level: Intermediate

22. Brian Forst used this term to describe the many types of mistakes the criminal justice system can make.

a.  Harmless error

b.  Rush to judgment

c.  Error of justice

d.  False justice

Answer: c

Objective: Explain the issues surrounding wrongful convictions and the means for exoneration.
Page Number: 414

Level: Basic

24. Which of the following is about striving to satisfy the demands of a public that wants its government to be tough on crime?

a.  The Wedding Cake Model

b.  Differential treatment

c.  The rush to judgment

d.  Bloodlust

Answer: c

Objective: Explain the issues surrounding wrongful convictions and the means for exoneration. Page Number: 414

Level: Intermediate

Chapter 15 True-False

1. Gender effects are most pronounced in the decision of whether to imprison (as opposed to decisions on conviction and sentence length).

a.  True


b.  False

Answer: a

Objective: Describe gender disparities in the criminal process.
Page Number: 413

Level: Intermediate

2. There is no clear effect of race/ethnicity on bail.

a.  True


b.  False

Answer: a

Objective: Describe racial and ethnic disparities in the criminal process.
Page Number: 402

Level: Basic

3. The U.S. Constitution's Fifth Amendment expressly prohibits "cruel and unusual punishment."

a.  True


b.  False

Answer: b

Objective: Describe racial and ethnic disparities in the criminal process.
Page Number: 410

Level: Basic

4. The University of Texas at Austin maintains the Actual Innocence Awareness Database that contains information on the subject of wrongful convictions, including some of the reasons for them.

a.  True


b.  False

Answer: a

Objective: Explain the issues surrounding wrongful convictions and the means for exoneration.
Page Number: 416

Level: Basic

5. Pre-Furman findings indicate little support that there was racial/ethnic discrimination in capital cases.

a.  True


b.  False

Answer: b

Objective: Describe racial and ethnic disparities in the criminal process.
Page Number: 410

Level: Basic

6. When DNA testing caught on, its introduction in court was hotly contested because certain tests had higher margins for error than others.

a.  True


b.  False

Answer: a

Objective: Explain the issues surrounding wrongful convictions and the means for exoneration.
Page Number: 415

Level: Intermediate

7. There is absolutely a clear disparity when researchers examined racial/ethnic police/citizen encounters.

a.  True


b.  False

Answer: b

Objective: Describe racial and ethnic disparities in the criminal process.
Page Number: 402

Level: Intermediate

8. There is differential treatment based on race, but not sex.

a.  True


b.  False

Answer: b

Objective: Summarize how various factors may cause the differential treatment of individuals during the criminal justice process.
Page Number: 398

Level: Basic

9. Minor cases involving celebrities rarely garner much media attention.

a.  True


b.  False

Answer: b

Objective: Summarize how various factors may cause the differential treatment of individuals during the criminal justice process.
Page Number: 399

Level: Intermediate

10. Research indicates that female defendants receive more lenient sentences than white males.

a.  True


b.  False

Answer: a

Objective: Describe gender disparities in the criminal process.
Page Number: 413

Level: Intermediate

11. Evidence suggests that African-American and Hispanic offenders are more likely to be sent to prison than whites—and for longer periods.

a.  True


b.  False

Answer: a

Objective: Describe racial and ethnic disparities in the criminal process.
Page Number: 407

Level: Intermediate

12. DNA may degrade if it is not kept in a hot, wet environment.

a.  True


b.  False

Answer: b

Objective: Explain the issues surrounding wrongful convictions and the means for exoneration.
Page Number: 415

Level: Basic

13. The case majority of exonerated persons were convicted of murder, rape, or sexual assault.

a.  True


b.  False

Answer: a

Objective: Explain the issues surrounding wrongful convictions and the means for exoneration.
Page Number: 417

Level: Intermediate

14. Minorities are arrested more than whites.

a.  True


b.  False

Answer: a

Objective: Describe racial and ethnic disparities in the criminal process.
Page Number: 401

Level: Basic

15. In sheer numbers, African-Americans are convicted less often than whites.

a.  True


b.  False

Answer: a

Objective: Describe racial and ethnic disparities in the criminal process.
Page Number: 406

Level: Basic

16. One study shows that whites who victimize minorities are sentenced more harshly than other race or offender/race combinations.

a.  True


b.  False

Answer: b

Objective: Describe racial and ethnic disparities in the criminal process.
Page Number: 407

Level: Intermediate

17. Research into racial profiling has confirmed that it does exist in all law enforcement agencies across the United States.

a.  True


b.  False

Answer: b

Objective: Describe racial and ethnic disparities in the criminal process.
Page Number: 402

Level: Intermediate

18. The "cost" of wrongfully executing an innocent person can easily be determined by using the number of years they were incarcerated as a basis.

a.  True


b.  False

Answer: a

Objective: Explain the issues surrounding wrongful convictions and the means for exoneration.
Page Number: 414

Level: Intermediate

19. The number of exonerations has decreased dramatically in recent years.

a.  True


b.  False

Answer: b

Objective: Explain the issues surrounding wrongful convictions and the means for exoneration.
Page Number: 417

Level: Intermediate

20. Nationwide, the rate of drug admissions to state prison for black men is thirteen times greater than the rate for white men.

a.  True


b.  False

Answer: a

Objective: Describe racial and ethnic disparities in the criminal process.
Page Number: 408

Level: Intermediate

21. Jury trials are allowed only when the punishment the defendant faces exceeds six months’ incarceration.

a.  True


b.  False

Answer: a

Objective: Summarize how various factors may cause the differential treatment of individuals during the criminal justice process.
Page Number: 399

Level: Intermediate

22. Some differential treatment is desirable and necessary, but most of it is not.

a.  True


b.  False

Answer: a

Objective: Summarize how various factors may cause the differential treatment of individuals during the criminal justice process.
Page Number: 399

Level: Intermediate

23. Contextual discrimination is discrimination found in particular circumstances (e.g., certain regions).

a.  True


b.  False

Answer: a

Objective: Summarize how various factors may cause the differential treatment of individuals during the criminal justice process.
Page Number: 400

Level: Intermediate

Chapter 15 Fill in the Blank
Write the word that best completes each statement or answers the question.

1. It would be time-consuming and costly to hold jury trials for minor ____________.

Answer: misdemeanors

Objective: Summarize how various factors may cause the differential treatment of individuals during the criminal justice process.
Page Number:398

Level: Intermediate

2. There is a wealth of evidence that prosecutors have used their __________challenges to screen out prospective minority jurors from the trials of minority defendants.

Answer: peremptory

Objective: Describe racial and ethnic disparities in the criminal process.
Page Number: 405

Level: Intermediate

3. Racial and ethnic disparities in outcomes that are the result of the application of racially neutral factors, such as prior criminal record or employment status, fall into the category of __________ discrimination.

Answer: institutional

Objective: Summarize how various factors may cause the differential treatment of individuals during the criminal justice process.
Page Number: 400

Level: Difficult

4. In __________ v. Georgia, the Court held that Georgia's statute limited the jury's discretion and thus minimized the chances that the death penalty would be arbitrarily imposed.

Answer: Gregg

Objective: Describe racial and ethnic disparities in the criminal process.
Page Number: 410

Level: Intermediate

5. According to one study, __________ misidentification is the single greatest cause of wrongful convictions nationwide, playing a role in more than 75% of convictions overturned through DNA testing.

Answer: eyewitness

Objective: Explain the issues surrounding wrongful convictions and the means for exoneration.
Page Number: 418

Level: Intermediate

6. Sample __________ may occur because an officer touches the material with his or her hands or the sample is incorrectly deposited (e.g., when a blood stain gets bacteria in it).

Answer: contamination

Objective: Explain the issues surrounding wrongful convictions and the means for exoneration.
Page Number: 415

Level: Intermediate

7. An __________ reason for differential treatment is flagrant racial prejudice.

Answer: illegitimate

Objective: Summarize how various factors may cause the differential treatment of individuals during the criminal justice process.
Page Number: 398

Level: Difficult

8. In Forst's view, a(n) __________ of justice can be one that favors the accused (e.g., by allowing him or her to escape apprehension) or that goes against him or her (e.g., by carrying out a wrongful execution).

Answer: error

Objective: Explain the issues surrounding wrongful convictions and the means for exoneration.
Page Number: 414

Level: Difficult

9. There is almost no evidence of racial/ethnic __________ in convictions; on the whole, whites are more convicted more often than African-Americans.

Answer: disparities

Objective: Describe racial and ethnic disparities in the criminal process.
Page Number: 406

Level: Intermediate

10. Craig __________, the first African American district attorney elected in Dallas County in 2006, inherited an office with what some have called a "convict at all costs" policy. After taking office he dismissed nine prosecutors in the office and established a "Conviction Integrity Unit."

Answer: Watkins

Objective: Explain the issues surrounding wrongful convictions and the means for exoneration.
Page Number: 416

Level: Basic

11. __________ refers to unfair treatment of a person or group because of prejudice about race, sex, age, or other distinguishing characteristics.

Answer: Discrimination

Objective: Summarize how various factors may cause the differential treatment of individuals during the criminal justice process.
Page Number: 399

Level: Basic

12. Laws enacted after Furman v. Georgia aimed to curb the discretion of judges and jurors in death penalty cases to ensure fairness and evenhandedness in the process are known as __________ laws.

Answer: guided-discretion

Objective: Describe racial and ethnic disparities in the criminal process.
Page Number: 410

Level: Intermediate

13. The __________ Network is an affiliation of organizations dedicated to providing pro bono legal and investigative services to individuals seeking to prove innocence of crimes for which they have been convicted and working to redress the causes of wrongful convictions.

Answer: Innocence

Objective: Describe racial and ethnic disparities in the criminal process.
Page Number: 416

Level: Intermediate

14. Reasons for __________ convictions include duress, coercion, intoxication, diminished capacity, and mental impairment.

Answer: wrongful

Objective: Describe racial and ethnic disparities in the criminal process.
Page Number: 414

Level: Basic

15. __________ justice describes a criminal justice system in which there is no racial or ethnic discrimination.

Answer: Pure

Objective: Summarize how various factors may cause the differential treatment of individuals during the criminal justice process.
Page Number: 400

Level: Basic

16. While the Supreme Court has never held that the __________ penalty constitutes cruel and unusual punishment, in 1972 Furman it held that as cruel and unusual punishment carried out at the time was unconstitutional.

Answer: death

Objective: Describe racial and ethnic disparities in the criminal process.
Page Number: 410

Level: Basic

17. A(n) __________ occurs when a person is wrongfully convicted and later declared not guilty.

Answer: exoneration

Objective: Explain the issues surrounding wrongful convictions and the means for exoneration.
Page Number: 417

Level: Basic

18. In __________ v. Morales, the U.S. Supreme Court upheld a ruling that a city ordinance prohibiting "criminal street gang members" from loitering in public places was invalid.

Answer: Chicago 

Objective: Describe racial and ethnic disparities in the criminal process.
Page Number: 405

Level: Intermediate

19. __________ refers to the major biological divisions of mankind.

Answer: Race

Objective: Summarize how various factors may cause the differential treatment of individuals during the criminal justice process.
Page Number: 399

Level: Basic

20. __________ treatment is about processing criminal cases differently based on legally irrelevant criteria (e.g., celebrity status).

Answer: Differential

Objective: Summarize how various factors may cause the differential treatment of individuals during the criminal justice process.
Page Number:398

Level: Basic

Chapter 15 Matching

Decide whether the following statements are the results are an Innocence Network  reform or a reason for a false confession.

a. Innocence Network reform

b. False confession

1. Crime lab oversight committees
Answer: a
Page Ref:416

2. Threat of a harsh sentence
Answer: b
Page Ref: 418

3. Ignorance of the law
Answer: b
Page Ref: 418

4. Misunderstanding of the situation
Answer: b
Page Ref: 418

5. Compensation for those wrongfully convicted
Answer: a
Page Ref: 416

6. Recording of police interrogations
Answer: a
Page Ref: 416

7. Improved witness identification procedures
Answer: a
Page Ref:416

8. Improved evidence preservation
Answer: a
Page Ref: 416

Match the following four concepts related to race and ethnicity to the correct descriptions.

	9. Race
	a. Differences between groups of people based on cultural customs like language and religion

	10. Ethnicity
	b. The unfair treatment of a person or group because of prejudice

	11. Discrimination
	c. Major biological divisions of mankind like color of skin, color and texture of hair, and body proportions

	12. Disparity
	d. A difference, but one that does not necessarily involve discrimination


9. *c

10. *a

11. *b

12. *d

Objective: Summarize how various factors may cause the differential treatment of individuals during the criminal justice process.
Page Number:399

Level: Basic

Chapter 15 Essay

1. Define the continuum of the five elements of discrimination and describe each element.

Answer:
Systematic discrimination. Systematic discrimination occurs at all stages of the

criminal justice system as well as at all times and all places.

Institutional discrimination. Racial and ethnic disparities in outcomes that are

The result of the application of racially neutral factors, such as prior criminal

record, employment status, and demeanor

Contextual discrimination. Discrimination found in particular contexts or circumstances (e.g., certain regions, particular crimes, or special victim–offender relationships)

Individual acts of discrimination. Discrimination that results from the acts of particular individuals but that is not characteristic of entire agencies or the criminal justice system as a whole

 Pure justice. There is no racial or ethnic discrimination at all in pure justice.

Objective: Summarize how various factors may cause the differential treatment of individuals during the criminal justice process.

Page Number: 400

Level: Basic

2. Regarding disparities surrounding capital punishment, the 1972 Furman v. Georgia case had lasting impact. Outline the pre-Furman and post-Furman changes to evidence.

Answer :

Pre-Furman should include: African-Americans, especially those who killed whites were more likely to be executed, and African-Americans had much higher conviction rates and death sentences.

Post-Furman should include: Not much changed, there was less protections for the defendants, and race still negatively impacted death sentences.

Objective: Describe racial and ethnic disparities in the criminal process.

Page Number: 410-412

Level: Intermediate

3. List and define the four common mistakes that occur surrounding DNA and targeting the wrong person.

Answer:


Sample mix-ups


Sample contamination


DNA degradation


Bad data analysis

Objective: Explain the issues surrounding wrongful convictions and the means for exoneration.

Page Number: 414-416

Level: Basic

Chapter 15 Critical Thinking

1. Summarize the racial and ethnic disparities throughout the various stages of the criminal justice process.

Answer:


Each of the following areas should be addressed in the way there are disparities:

Police–citizen encounters

Pretrial period

Trial

Sentencing

Imprisonment and corrections

Capital punishment

Objective: Describe racial and ethnic disparities in the criminal process.

Page Number: 401-412

Level: Intermediate

2. Discuss Terry V. Ohio. What happened in this case and why it is such an important case?

Answer:

Answers should include how a veteran officer observed individuals and stopped them and frisked them without arrest.

This has had a daily impact on officers and defines the standards for the conduct of a warrantless stop and frisk searches.

Objective: Describe racial and ethnic disparities in the criminal process.

Page: 403

Level: Difficult
CHAPTER 16

Technology, Alternatives, and the Future

Chapter 16 Multiple Choice
Choose the one alternative that best completes the statement or answers the question.

1. Which is the alternative to the conventional process of obtaining testimony from a witness for use in court at a later date?

a.  Online deposition

b.  Electronic filing

c.  Electronic discovery

d.  Deposition

Answer: a

Objective: Explain how courts are affected by new technologies.
Page Number: 431

Level: Intermediate

2. Which is one of two restorative justice concepts that refers to material damage to property, lost wages, physical injury, emotional damage, damaged relationships, increased fear, and a reduced sense of community experienced by victims of crime?

a.  Restorative justice

b.  Repair

c.  Harm

d.  Conciliation

Answer: c

Objective: Describe alternatives to criminal prosecutions, including alternative dispute resolution, mediation, and diversion.
Page Number: 435

Level: Intermediate

3. Which is the process of transmitting documents and other court information to the court through an electronic medium, rather than on paper?

a.  Online deposition

b.  Electronic filing

c.  Deposition

d.  Electronic discovery

Answer: b

Objective: Explain how courts are affected by new technologies.
Page Number: 431

Level: Basic

4. Which refers to any means of settling disputes outside the courtroom?

a.  Alternative dispute resolution

b.  Deposition

c.  Arbitration

d.  Mediation

Answer: a

Objective: Describe alternatives to criminal prosecutions, including alternative dispute resolution, mediation, and diversion.
Page Number: 432

Level: Basic

5. Which term refers to the knowing, intentional, or negligent act by a caregiver or any other person that causes harm or a serious risk of harm to a vulnerable adult?

a.  Elder abuse

b.  Emotional abuse

c.  Elder abandonment

d.  Elder exploitation

Answer: a

Objective: Summarize problems that courts will likely face in the future.
Page Number: 443

Level: Basic

6. Which refers to wireless networks, flat-panel monitors, color video printers, light pens, and DVD players?

a.  Courtroom software

b.  Courtroom hardware

c.  Low-tech courtrooms

d.  19th-century courtrooms

Answer: b

Objective: Explain how courts are affected by new technologies.
Page Number: 429

Level: Intermediate

7. Victim-offender __________ involves a meeting between victim and offender facilitated by a trained individual; it carries underlying goals of restorative justice.

a.  deposition

b.  mediation

c.  conciliation

d.  arbitration

Answer: b

Objective: Describe alternatives to criminal prosecutions, including alternative dispute resolution, mediation, and diversion.
Page Number: 434

Level: Intermediate

8. Which describes the unlawful use of another's personal identifying information?

a.  Impersonation

b.  Identity theft

c.  Imitation

d.  Mimicking

Answer: b

Objective: Summarize problems that courts will likely face in the future.
Page Number: 445

Level: Basic

9. The Federal Judicial Center has stated __________ technologies use devices such as integrated lecterns and electronic whiteboards in the courtroom.

a.  level-two

b.  level-four

c.  level-three

d.  level-one

Answer: a

Objective: Explain how courts are affected by new technologies.
Page Number: 429

Level: Basic

10. Which term describes an extended conversation between the victim and offender about the crime and its consequences?

a.  Conferencing

b.  Arbitration

c.  Conciliation

d.  Mediation

Answer: a

Objective: Describe alternatives to criminal prosecutions, including alternative dispute resolution, mediation, and diversion.
Page Number: 437

Level: Intermediate

11. Which of the following is trained to help disputing parties come together and reach an agreement that is satisfactory to both; however, they have no power to impose a decision on the parties?

a.  Arbitrator

b.  Deposer

c.  Neutral evaluator

d.  Mediator

Answer: d

Objective: Describe alternatives to criminal prosecutions, including alternative dispute resolution, mediation, and diversion.
Page Number: 434

Level: Intermediate

12. Which is a method of alternative dispute resolution in which the parties make informal presentations to a neutral party, who then examines the strengths and weakness of each side's case and then informs the parties of them?

a.  Arbitration

b.  Mediation

c.  Deposition

d.  Neutral evaluation

Answer: d

Objective: Describe alternatives to criminal prosecutions, including alternative dispute resolution, mediation, and diversion.
Page Number: 434

Level: Intermediate

13. Which is the illegal taking, misuse, or concealment of funds, property, or assets of a vulnerable elder?

a.  Abandonment

b.  Neglect

c.  Exploitation

d.  Emotional abuse

Answer: c

Objective: Summarize problems that courts will likely face in the future.
Page Number: 444

Level: Intermediate

14. Some courts are "__________," meaning they employ a variety of technologies in one setting.

a.  wired

b.  juiced

c.  strapped

d.  teched-out

Answer: a

Objective: Explain how courts are affected by new technologies.
Page Number: 428

Level: Basic

15. The process in which electronic data is sought, located, secured, and searched with the intent of using it as evidence in a civil or criminal legal case is called:

a.  electronic filing.

b.  online deposition.

c.  deposition.

d.  electronic discovery.

Answer: d

Objective: Explain how courts are affected by new technologies.
Page Number: 431

Level: Basic

Chapter 16 True-False

1. Arbitration is governed by both federal and state laws.

a.  True


b.  False

Answer: a

Objective: Describe alternatives to criminal prosecutions, including alternative dispute resolution, mediation, and diversion.
Page Number: 432

Level: Basic

2. According to the General Accounting Office, $745 million was lost to identity theft in the fiscal year 1997.

a.  True


b.  False

Answer: a

Objective: Summarize problems that courts will likely face in the future.
Page Number: 445

Level: Basic

3. Level-one technologies are the most advanced and include immersive imaging technology and virtual reality displays.

a.  True


b.  False

Answer: b

Objective: Explain how courts are affected by new technologies.
Page Number: 429

Level: Intermediate

4. Physical abuse refers to inflicting mental pain, anguish, or distress on an elderly person through verbal or nonverbal acts.

a.  True


b.  False

Answer: b

Objective: Explain how courts are affected by new technologies.
Page Number: 443

Level: Intermediate

5. The juvenile justice system is starting to look more like the adult criminal justice system.

a.  True


b.  False

Answer: a

Objective: Summarize how courts and individual courtroom players’ roles may change in the future.
Page Number: 440

Level: Intermediate

6. Conciliation is the testimony of a witness given under oath and recorded for use in court at a later date.

a.  True


b.  False

Answer: b

Objective: Describe alternatives to criminal prosecutions, including alternative dispute resolution, mediation, and diversion.
Page Number: 434

Level: Basic

7. Public agencies are frequently praised for their ability to share information and communicate.

a.  True


b.  False

Answer: b

Objective: Explain how courts are affected by new technologies.
Page Number:431

Level: Intermediate

8. Some courts, such as Courtroom 21 and Courtroom 23, incorporate a range of technologies and supposedly the courtrooms of the future.

a.  True


b.  False

Answer: b

Objective: Describe alternatives to criminal prosecutions, including alternative dispute resolution, mediation, and diversion.
Page Number: 432

Level: Basic

9. Arbitration seeks to reach agreement between parties to a dispute, and the arbitrator plays a relatively direct role in the actual resolution of the dispute, even advising the parties on certain solutions by making proposals or settlements.

a.  True


b.  False

Answer: b

Objective: Describe alternatives to criminal prosecutions, including alternative dispute resolution, mediation, and diversion.
Page Number: 432

Level: Intermediate

10. The U.S. government estimates that no fewer than 700,000 people, mostly women and children, are trafficked each year into the United States.

a.  True


b.  False

Answer: a

Objective: Summarize problems that courts will likely face in the future.
Page Number: 443

Level: Basic

11. Litigation support software is designed to assist attorneys in organizing and presenting their cases.

a.  True


b.  False

Answer: a

Objective: Explain how courts are affected by new technologies.
Page Number: 430

Level: Intermediate

12. There is some evidence that trials are "vanishing" due to the larger percentage of cases that go to trial now compared to in the past.

a.  True


b.  False

Answer: b

Objective: Summarize how courts and individual courtroom players’ roles may change in the future.
Page Number: 439

Level: Intermediate

13. Public agencies are frequently criticized for their lack of information sharing and communication problems.

a.  True


b.  False

Answer: a

Objective: Explain how courts are affected by new technologies. 
Page Number: 431

Level: Intermediate

14. Public access to the courts will become less important as technology continues to advance.

a.  True


b.  False

Answer: b

Objective: Summarize problems that courts will likely face in the future.
Page Number: 442

Level: Intermediate

15. Professional role distinctions are changing. For example, judges supervise drug court offenders, not just probation officers.

a.  True


b.  False

Answer: a

Objective: Summarize how courts and individual courtroom players’ roles may change in the future.
Page Number: 439

Level: Intermediate

Chapter 16 Fill in the Blank
Write the word that best completes each statement or answers the question.

1. The process whereby all the parties with a stake in a particular offense come together to resolve collectively how to deal with the aftermath of the offense and its implications for the future is __________ justice.

Answer: restorative

Objective: Describe alternatives to criminal prosecutions, including alternative dispute resolution, mediation, and diversion.
Page Number: 434

Level: Intermediate

2. The desertion of a vulnerable elder by anyone who has assumed the responsibility for care of custody of that person is __________.

Answer: abandonment

Objective: Summarize problems that courts will likely face in the future.
Page Number: 444

Level: Basic

3. Some examples of __________ theft include dumpster diving, skimming, and pretext calling.

Answer: identity

Objective: Summarize problems that courts will likely face in the future.
Page Number: 445

Level: Basic

4. In __________ v. United States it was decided that expert opinion based on a scientific technique is inadmissible unless the technique is "generally accepted" as reliable in the relevant scientific community.

Answer: Frye

Objective: Summarize how courts and individual courtroom players’ roles may change in the future.
Page Number: 441

Level: Intermediate

5. Sex trafficking in which a commercial sex act is induced by force, fraud, or coercion or in which the person induced to perform such act has not attained 18 years of age is human __________.

Answer: trafficking

Objective: Summarize problems that courts will likely face in the future.
Page Number: 443

Level: Basic

6. A sentencing __________ is a type of victim-offender interaction that moves beyond mediation and conferencing by involving the community in the decision.

Answer: circle

Objective: Describe alternatives to criminal prosecutions, including alternative dispute resolution, mediation, and diversion.
Page Number: 438

Level: Intermediate

7. The U.S. Census Bureau estimates that between 850,000 and 1.2 million people __________ to the United States each year.

Answer: immigrate

Objective: Summarize problems that courts will likely face in the future.
Page Number: 445

Level: Basic

8. Customer __________, historically reserved for private-sector businesses, is becoming the bread and butter of our nation's courts.

Answer: service

Objective: Summarize how courts and individual courtroom players’ roles may change in the future.
Page Number: 440

Level: Basic

9. The refusal or failure to those responsible to provide food, shelter, health care, or protection for a vulnerable elder is __________.

Answer: neglect

Objective: Summarize problems that courts will likely face in the future.
Page Number: 443

Level: Intermediate

10. A(n) __________ trial is the phenomenon of a 15% decrease in criminal jury trials and a more than 30% decrease in civil jury trials that occurred between 1976 and 2002.

Answer: vanishing

Objective: Summarize problems that courts will likely face in the future.
Page Number: 439

Level: Intermediate

Chapter 16 Matching

Match the example of technology with the level of technology.

a. Level 1

b. Level 2

c. Level 3

d. Level 4

1. Evidence camera
Answer: a
Page Ref: 429

2. Electronic whiteboard
Answer: b
Page Ref: 429

3. Virtual reality displays
Answer: c
Page Ref: 429

4. Large-scale video
Answer: c
Page Ref: 429

5. Monitors outside the jury box
Answer: a
Page Ref: 429

6. Real-time reporting
Answer: b
Page Ref: 429

7. System controls
Answer: a
Page Ref: 429

8. Videoconferencing equipment
Answer: b
Page Ref: 429

9. Digital audio reporting
Answer: b
Page Ref: 429

10. Digital projector and screen
Answer: a
Page Ref: 429
Chapter 16 Essay

1. What various kinds of technologies are being used in today’s courtrooms? Give examples of how they are being used.

Answer:

Answers may include litigation software,  courtroom hardware, electronic filing and discovery, online depositions, and court web logs.

Objective: Explain how courts are affected by new technologies.
Page number: 428-432

Level: Basic

2. Define alternative dispute resolution, mediation, and arbitration.

Answer:

Alternative dispute resolution as settling disputes outside the courtroom through arbitration.

Arbitration is a simplified version of a trial without discovery and modified rules of evidence.

Mediation as an example of alternative dispute resolution that is less formal than arbitration.

Objective: Describe alternatives to criminal prosecutions, including alternative dispute resolution, mediation, and diversion.
Page number: 432-439

Level: Intermediate

3. What is restorative justice? List at least three main principles of restorative justice.

Answer:

Restorative justice is a process where all parties with a stake in an offence come together to resolve collectively on how to deal with the aftermath.

Crime is primarily an offense against human relationships, and secondarily a violation of a law (since laws are written to protect safety and fairness in human relationships).

Restorative Justice recognizes that crime (violation of persons and relationships) is wrong

and should not occur, and [it] also recognizes that after it does there are dangers and opportunities. The danger is that the community, victim(s), and/or offender emerge from the response further alienated, more damaged, disrespected, disempowered, feeling less safe, and less cooperative with society. The opportunity is that injustice is recognized, the equity is restored (restitution and grace), and the future is clarified so that participants are safer, more respectful, and more empowered and cooperative with each other and society.

Restorative Justice is a process to “make things as right as possible” which includes: attending to needs created by the offense such as safety and repair of injuries to relationships and physical damage resulting from the offense; and attending to needs related to the cause of the offense (addictions, lack of social or employment skills or resources, lack of moral or ethical base, etc.).

The primary victim(s) of a crime is/are the one(s) most impacted by the offense. The secondary victims are others impacted by the crime and might include family members, friends, witnesses, criminal justice officials, community, etc.

As soon as immediate victim, community, and offender safety concerns are satisfied, Restorative Justice views the situation as a teachable moment for the offender; an opportunity to encourage the offender to learn new ways of acting and being in community.

Restorative Justice prefers responding to the crime at the earliest point possible and with

the maximum amount of voluntary cooperation and minimum coercion, since healing in

relationships and new learning are voluntary and cooperative processes.

Restorative Justice prefers that most crimes are handled using a cooperative structure including those impacted by the offense as a community to provide support and accountability. This might include primary and secondary victims and family (or substitutes if they choose not to participate), the offender and family, community representatives, government representatives, faith community representatives, school representatives, etc.

Restorative Justice recognizes that not all offenders will choose to be cooperative. Therefore there is a need for outside authority to make decisions for the offender who is not cooperative. The actions of the authorities and the consequences imposed should be tested by whether they are reasonable, restorative, and respectful (for victim(s), offender, and community).

Restorative Justice prefers that offenders who pose significant safety risks and are not yet

cooperative be placed in settings where the emphasis is on safety, values, ethics, responsibility, accountability, and civility. They should be exposed to the impact of their crime(s) on victims, invited to learn empathy, and offered learning opportunities to become better equipped with skills to be a productive member of society. They should continually be invited (not coerced) to become cooperative with the community and be given the opportunity to demonstrate this in appropriate settings as soon as possible.

Restorative Justice requires follow-up and accountability structures utilizing the natural

community as much as possible, since keeping agreements is the key to building a trusting community.

Restorative Justice recognizes and encourages the role of community institutions, including the religious/faith community, in teaching and establishing the moral and ethical standards which build up the community.

Objective: Describe alternatives to criminal prosecutions, including alternative dispute resolution, mediation, and diversion.
Page number: 434-436

Level: Intermediate

Chapter 16 Critical Thinking

1. Pretend you have been the victim of a burglary of your home. Choose an alternative dispute resolution, mediation, or diversion sentencing option and configure a recommendation to present to the judge based on your choice. Explain why you chose this option and what you hope the outcome will be.

Answer: 


Choice of alternative dispute resolution, mediation, and diversion


Example of a sentencing recommendation that fits that choice


Explanation of why that choice was made and the expected out outcome

Objective: Describe alternatives to criminal prosecutions, including alternative dispute resolution, mediation, and diversion.
Page number: 432-439

Level: Difficult

2. What will courtrooms of the future be like? How will they be the same and different from today’s courtrooms?

Answer:


Topics should include the continued use of technology and restorative justice.

Changes can include examples of changes in trials, changes in roles, and changes in the juvenile justice.

Objective: Summarize how courts and individual courtroom players’ roles may change in the future.
Page Number: 439-442

Level: Intermediate

Answer Key
Chapter 1

MC:

1. b

2. c

3. a

4. d

5. c

6. a

7. b

8. d

9. b

10. d

11. c

12. a

13. a

14. c

15. b

16. b

17. b

18. b

19. c

20. b

21. c

22. a

23. b

24. d

T/F:

1. b

2. a

3. a

4. a

5. b

6. a

7. b

8. a

9. a

10. b

11. b

12. b

13. a

14. a

15. b

16. a

17. a

18. a

19. b

20. a

21. b

22. a

23. b

24. b

25. b

Fill in the Blank:

1. Adversarial

2. Misdemeanors

3. Justification 

4. Norms

5. Dual 

6. Special 

7. Criminal

8. Torts

9. Delicti
10. Twelve 

11. Penal 

12. Regulations

13. Adjudication

14. Actus 

15. Administrative 

16. Crime

17. Innocence

18. Federalism

19. Mens 

Matching:

1.e

2.a

3.d

4.c

5.b

6.a

7.b

8.c

9.d

10.e

Essay:

1. Property law is the category of civil law that is significantly concerned with the acceptable uses of property, such as those uses spelled out in zoning laws.

Contract law is the category of civil law that involves lawsuits to resolve unfilled legal obligations between parties.

Tort law is a category of civil law that involves lawsuits to resolve unfilled legal obligations between parties.

Family law is a category of civil law that is concerned with matters of marriage, divorce, child custody, and children’s rights.

Criminal law focuses on the violation of criminal laws of the federal government, a state or local law.

Should address how each of these laws addresses different types of issues within   society.

2. Civil law is concerned with disputes between private parties while criminal cases are often considered crimes against the government and are government initiated.

Civil cases have punishments include monetary damages and/or injunctive relief while criminal cases often have an incarceration component in their punishment.

Both arose out of the need to maintain safe and structured society and promote societal norms.

3. The right of the people to be secure in their persons, houses, papers, and effects, against unreasonable searches and seizures, shall not be violated, and no Warrants shall issue, but upon probable cause, supported by Oath or affirmation and particularly describing the place to be searched, and the persons or things to be seized.

In all criminal prosecutions, the accused shall enjoy the right to a speedy and public trial, by an impartial jury of the State and district wherein the crime shall have been committed, which district shall have been previously ascertained by law, and to be informed of the nature and cause of the accusation; to be confronted with the witnesses against him; to have compulsory process for obtaining witnesses in his favor, and to have the Assistance of Counsel for his defense.

Excessive bail shall not be required, nor excessive fines imposed, nor cruel and unusual punishments inflicted.

All persons born or naturalized in the United States, and subject to the jurisdiction thereof, are citizens of the United States and of the State wherein they reside. No State shall make or enforce any law which shall abridge the privileges or immunities of citizens of the United States, nor shall any State deprive any person of life, liberty, or property, without due process of law; nor deny to any person within its jurisdiction the equal protection of the laws. [italics added]

No person shall be held to answer for a capital, or otherwise infamous crime, unless on a presentment or indictment of a Grand Jury, except in cases arising in the land or naval forces, or in the Militia, when in actual service in time of War or public danger; nor shall any person be subject for the same offense to be twice put in jeopardy of life or limb; nor shall be compelled in any criminal case to be a witness against himself, nor be deprived of life, liberty, or property, without due process of law; nor shall private property be taken for public use, without just compensation.

Critical Thinking:

1. Basic discussion of what the adversarial system of justice entails

Basic discussion of the Bill of Rights

The idea that a number of key guiding legal principles exist to make sure that people are adequately protected as they participate in the court process. Presumptions, like the presumption of innocence, and safeguards, like those spelled out in the U.S. Constitution, are of critical importance in a system of criminal justice. Presumptions and safeguards protect the accused, as does our adversarial system.

2. Benefits include that it separates federal and state courts thus separating the federal power of the constitution and allows states to have separate power.

Problems can arise when lines of jurisdiction are blurred and laws between state can be in conflict with each other.

3. Definitions of actus reus, mens rea, and corpus delicti along with examples of these concepts.

Must provide idea that these are needed before the government can proceed in a criminal conviction. And that the criminal act is not usually enough to obtain a guilty verdict, and these concepts often address key issues of intent, liability, and presumption.

Chapter 2

MC:

1. d

2. a

3. a

4. d

5. a

6. c

7. a

8. c

9. b

10. a

11. d

12. a

13. b

14. d

15. d

16. d

17. b

18. b

19. d

20. a

21. d

22. a

23. d

24. d

25. a

T/F:

1. a

2. a

3. b

4. a

5. b

6. b

7. a

8. a

9. a

10. b

11. a

12. b

13. a

14. a

15. a

16. b

17. a

18. b

19. b

20. a

21. b

22. b

23. b

24. a

25. a

Fill in the Blank:

1. Court-stripping

2. Courtroom

3. III

4. Jurisdiction

5. Marshals 

6. Indirect 

7. Higher 

8. Jurisdictional

9. Think 

10. Reorganization

11. Geographical 

12. Public

13. Bar 

14. Subject 

15. Active

16. Executive 

17. Constitution

18. Diversity 

19. Sixth

Matching:

1. e

2. g

3. f

4. b

5. a

6. d

7. c

8. h

9. c

10. d

11. b

12. a

Essay:

1. In addition to jurisdiction, legislative bodies can create courts, set rules they must follow, and limit jurisdiction.

2. The president has authority to appoint federal judges, but deference is often given toe senators when the vacancies are in their states.

The prosecution of federal offenders is done by the U.S. attorney who are employed by the executive agency within the Department of Justice.

3. The Senate has the responsibility to confirm federal judges.

Congress sets the budget and appropriates money for the judicial branch.

Critical Thinking:

1. High-court judges at the federal level are employed for life and don’t need to fear losing their jobs for issuing unfavorable decisions.

An example could be “reasonable expectation of privacy.”

Lower courts can ignore the higher court’s decision or implement the decision sparingly.

2. Judicial restraint is the philosophy of limiting decisions to the facts of each case, deciding only the issue or issues that need to be resolved in a particular situation. Use of precedent.

Judicial activism is the philosophy of using one’s power as a judge to do more that interpret the Constitution or laws by avoiding precedent and handing down decisions with sweeping implications for the future. Avoids precedent.

In Kyllo v. United States, it was decided the it was unconstitutional to use thermal-imaging without a warrant.  This simple-looking decision has great and long-lasting impacts on the police.
Chapter 3

MC:

1. d

2. c

3. c

4. b

5. c

6. b

7. d

8. d

9. b

10. c

11. d

12. a

13. a

14. b

15. d

16. b

17. d

18. c

19. d

20. a

21. b

22. b

23. d

24. a

25. c

T/F:

1. b

2. b

3. a

4. a

5. a

6. b

7. b

8. a

9. b

10. a

11. a

12. b

13. a

14. a

15. b

16. a

17. a

18. b

19. b

20. a

21. a

22. a

23. b

24. a

25. b

Fill in the Blank:

1. Brown 

2. Four

3. III

4. Six

5. Article 

6. Supreme 

7. Tax 

8. Dred 

9. "sittings" 

10. Habeas 

11. Constitutional 

12. Military

13. Certiorari
14. Minimum 

15. General

16. Judiciary 

17. Appellate

18. Gitlow 

19. District 

20. En banc 

Matching:

1. c

2. d

3. a

4. e

5. f

6. b

7. c

8. a

9. b

10. d

Essay:

1. The Preconstitutional Era used the Articles of Confederation as a governing document.

Development of the Virginia Plan and New Jersey Plan was in response to key issues that were missing in the Articles of Confederation.

Postconstitutional Era addressed the Supreme Court and created a judiciary that was independent from the other branches of government.

Article III states federal judges are appointed for life and salaries cannot be reduced by the president or Congress. Federal judiciary can be expanded through legislature and Congress must approve.

Judiciary Act of 1789 established the organization of the federal courts and the Judiciary Act of 1891 divided the U.S. into 13 judicial circuits.

2. U.S. District Courts are the federal trial courts and the entry point into the federal judicial system.

Appellate Courts serve as the review court and hear cases that originate from the district court. They have no control over the cases they receive.

U.S. Supreme Court is the final arbiter in the U.S. judicial system and hears only 100 cases per year. The Supreme Court has both original and appellate jurisdiction.

3. U.S. Court of International Trade resolves disputes involving international trade.

Federal Intelligence Surveillance Court oversees requests for surveillance warrants against suspected foreign intelligence agents operating inside the U.S. and has been called “America’s Secret Court.”

U.S. Tax Court settles disputes over federal income taxes.

U.S. Court of Appeals for Veteran Claims reviews decisions from the Board of Veterans’ Appeals.

U.S. Court of Federal Claims issues decisions for just compensation, refunds of federal taxes, statutory rights of military personnel, damages for breaches of contract, and claims involving copyrights.
Critical Thinking:

1. Chief Justice Marshall (1801-1835) wanted justices to settle disagreements privately. In Marbury v. Madison the Court asserted its authority to overrule acts of Congress, and the right of judicial review over decisions from other levels or branches of government.

Chief Justice Taney felt states should enjoy more power, addressed key issues on slavery in Moore v. Illinois and Dred Scott v. Sanford.
Chief Justice Burger held a more conservative court and addressed issues on the death penalty, life sentences, and cruel and unusual punishments.

2. Each federal court is tasked with its own administrative functions, including hiring, budgets, and maintaining court records. The clerk handles most of the administrative responsibilities.

Regional councils are charged with making all the necessary orders for the administration of justice within the circuit.

Nationally, the Judicial Conference of the United States is the main policy-making body of Federal Judiciary.

District court caseloads are the largest and Table 3-1 summarizes the workload.

The court of appeals caseload has also been on the increase, while the Supreme court still only addresses approximately 100 cases each year. Figure 3-5 again outlines the caseloads for the appellate court.
Chapter 4

MC:

1. c

2. d

3. c

4. b

5. a

6. b

7. a

8. d

9. a

10. b

11. b

12. b

13. a

14. a

15. c

16. b

17. a

18. b

19. d

20. a

21. a

22. b

23. b

24. a

25. c

T/F:

1. a

2. b

3. a

4. b

5. a

6. b

7. a

8. b

9. a

10. a

11. b

12. a

13. a

14. b

15. a

16. b

17. a

18. b

19. a

20. b

21. a

22. a

23. b

24. a

25. b

Fill in the Blank:

1. Flow

2. Unification

3. Intermediate

4. Magistrate 

5. Three 

6. Justice 

7. Federal 

8. Elected

9. Drug

10. Fragmented

11. Peace

12. Probation

13. Seventeenth

14. Bounce

15. Problem-solving

16. State supreme courts

17. Traffic

18. Legislatures

19. Discretionary

Matching:

1. c

2. d

3. b

4. e

5. a

6. g

7. f

8. d

9. a

10. c

11. b

Essay:

1. Colonial United States courts initially was overseen by governors who were appointed by the king of England. Justice of the peace courts were the main court and the justices generally were pillars in the community and weren’t trained in law.

After the American Revolution the development of early state courts formed. State governors appointed justices and county courts appointed sheriffs, county attorneys, clerks and jailers.

The Civil War, industrialization, and increases of population lead to a surge in caseloads.

2. Functions that are administered are budgets, data collection, education and training, research personnel management, and facility management.

Administration is carried out on a state level.

3. Funding has been cut, staffing levels have been reduced, and relationships with other branches of government have become strained.

Courts have been making positive changes.

Critical Thinking:

1. State court systems grew at a fast pace, and this caused confusion since many jurisdictions overlapped.

Court unification was concerned with simplifying state court structures and centralizing control over state jurisdiction. Consolidation of state’s trial courts, grant state Supreme Court procedural authority, unify budgets and state funding were also key elements in the unification process.

2. Justice of the peace and magistrate courts have original jurisdiction over low-level misdemeanors.

Municipal courts are typically found in large cities and have jurisdiction over misdemeanors.

General jurisdiction courts oversee criminal felony and civil cases.

Appellate courts serve as the review courts and have close to 300,000 cases annually.

State Supreme courts are the highest courts in the state. 

Lower courts have a total incoming trial caseload of 100 million in a given year. Civil cases have about 20 million per year.

Chapter 5

MC

1. c

2. a

3. d

4. c

5. c

6. a

7. c

8. a

9. c

10. b

11. d

12. d

13. c

14. d

15. b

16. a

17. b

18. b

19. b

20. d

21. c

22. a

23. d

24. b

25. b

T/F:

1. a

2. a

3. a

4. b

5. b

6. a

7. b

8. b

9. a

10. a

11. b

12. a

13. a

14. b

15. a

16. b

17. b

18. b

19. a

20. a

21. b

22. b

23. a

24. a

25. a

Fill in the Blank:

1. Concurrent 

2. Discretionary

3. Parens 

4. Testimony

5. Juvenile 

6. California

7. Juvenile

8. Video 

9. Fifth

10. Juvenile 

11. Placement

12. Detention

13. Chancery 

14. Reverse 

15. Legislative 

16. De-institutionalization

17. Blended 

18. Police 

19. Juvenile 

20. Probation

Matching:

1. e

2. d

3. a

4. c

5. b

6. c

7. a

8. b

9. e

10. d

Essay:

1. The steps of the juvenile court include intake, petition or nonpetition, adjudicatory hearing, disposition plan, and judicial disposition.

2. Topics should include poor laws, chancery courts, child savers, refuge movement, and the development of the Illinois Juvenile Court.

3. Types of waivers include discretionary, juvenile, mandatory, presumptive, and reverse waiver.

Critical Thinking:
1. Kent v. United States: Court held that juveniles are entitled to a hearing, assistance of counsel, access to the records, and statement of the reasons why juvenile would be treated as an adult.
 In re Gault: Court ruled that juveniles are entitled to certain due process protections, have the right to be notified of charges, have access to counsel, to confront adverse witnesses, and to be free from compelled self-incrimination.
 In re Winship: The court ruled that reasonable doubt standard is necessary in juvenile proceedings.
McKeiver v. Pennsylvania: the court held that a jury is not essential in juvenile adjudicatory hearings.
Breed v. Jones: The court ruled that juvenile adjudications is the same as a criminal conviction.
Schall v. Martin: The court held that juveniles could be held prior to adjudication if the juvenile posed a serious risk.
Roper v. Simmons: The court ruled that the minimum age for the death penalty is 18.

2. Topics can include increased sanctions, more accountability, and less privacy.

Analysis and opinion as to whether these trends will continue or if new trends will arise.

Chapter 6

MC:

1. d

2. b

3. d

4. d

5. c

6. a

7. b

8. a

9. b

10. c

11. a

12. b

13. b

14. c

15. b

16. b

17. c

18. a

19. b

20. a

21. b

22. c

23. c

24. b

25. a

T/F:

1. b

2. b

3. a

4. b

5. a

6. b

7. b

8. a

9. a

10. a

11. b

12. a

13. a

14. a

15. a

16. b

17. b

18. a

19. a

20. b

21. a

22. a

23. a

24. b

25. a

Fill in the Blank:

1. Therapeutic 

2. Broken-windows 

3. 60

4. Community 

5. Homeless

6. Community

7. Community 

8. Juveniles

9. Domestic 

10. Mental 

11. Drug 

12. Adversarial 

13. Reentry 

14. Women

15. Resource

16. Domestic 

17. Systemic 

18. Alternative 

19. Voluntary 

Matching:

1. h

2. d

3. j

4. b

5. f

6. e

7. a

8. c

9. g

10. i

Essay:

1. They address special problems or specific populations.

Focus on achieving meaningful results and shift away from just processing cases.

Can be custom-tailored and aid in the overburdened courts.

2. Benefits is the ability to choose may in fact get the offender the help they need and ultimately reduce recidivism.

Drawback is that the offender that truly may need to participate in alternative courts may choose not to participate.

3. They divert offenders into treatment programs and often suspend sentencing in exchange for successful completion of the program.

Drug courts tend to be nonadversarial, have ongoing judicial interaction, and maintain partnerships with community agencies.  

From a drug treatment perspective they build strong partnerships with treatment programs and providers  that closely monitor and evaluate the offender’s use of drugs and alcohol.

Critical Thinking:

1. Specialized courts may be viewed as a fad. It may be argued that these courts are too far removed from what courts should really do, that there isn’t enough research to support these courts, that they are soft on crime, that they only work for certain individuals, and could be unconstitutional.

2. Domestic-violence courts focus on tailoring interventions to meeting the needs of victims, closely monitoring the offender, and enlisting community participation.

New York’s court has dedicated judges, resource coordinators, on-site victim advocates, and a coordinated community response.
Chapter 7

MC:

1. b

2. a

3. c

4. a

5. d

6. c

7. b

8. a

9. b

10. a

11. a

12. a

13. b

14. c

15. b

16. d

17. b

18. a

19. d

20. d

21. b

22. b

23. d

24. b

25. c

T/F:

1. b

2. b

3. a

4. b

5. a

6. b

7. a

8. a

9. a

10. b

11. b

12. a

13. b

14. a

15. b

16. a

17. b

18. b

19. a

20. a

21. b

22. a

23. b

24. b

25. a

Fill in the Blank:

1. Impeachment

2. Ideology

3. Federal 

4. Wisdom

5. Senate 

6. Consensus

7. Fact

8. Ethics

9. Narrowest 

10. Declaratory 

11. One

12. Decision-making

13. Senior 

14. Chief 

15. Impartial

16. Occupational 

17. Judicial 

18. Judicature

19. Recuse

20. Non-partisan 

Matching:

1. f

2. c

3. d

4. e

5. a

6. b

7. h

8. j

9. i

10. g

Essay:

1. Judges issue decisions that impact people’s lives and leave imprints on the justice system itself. They are triers of law and triers of fact.

2. Anticipatory socialization is the time spent as an attorney prior to becoming a judge.

Freshman socialization is the initial time where a new judge adjusts to their new role.

Occupational socialization is the on-the-job training. The Federal Judicial Center offers training to new judges.

As the judges move up to higher-level judgeships the socialization process is increased.

3. Triers of law are tasked at resolving legal matters. Often the constitution and state and local laws are reviewed in order to make these decisions. 

Being triers of fact involves listening to facts and making a decision based on which side made the more convincing case.

Judges use one or both of these methods while making rulings and they are the main basis of the court system.

4. The president makes an appointment based on the advice and consent of the Senate.

The U.S. Attorney General in the Justice Department screens the potential candidates.

Various interest groups voice opinions.

The American Bar Association evaluates the professional qualifications of the nominees.

The Senate Judiciary Committee also conducts and investigation, and if approved, a vote takes place.

Critical Thinking:

1. Judges have often worked in large or small law firms or have prior experience as prosecutors. Other than that there aren’t a lot of formal qualifications and there are numerous informal qualifications. Informal qualifications include professional competence, political qualifications, and political connections.

2. Judges decisions can sometimes be influenced by personal ideology, election considerations, pubic opinions, strategic considerations, and consensus-seeking.

Limits include having decisions limited to actual controversies, limiting ability to answer political questions, not having the ability to rule on the wisdom of legislation, and when overturning laws they must be on the narrowest grounds.

Chapter 8

MC:

1. b

2. c

3. a

4. c

5. a

6. a

7. a

8. a

9. d

10. a

11. b

12. b

13. c

14. d

15. d

16. a

17. c

18. d

19. c

20. a

21. b

22. a

23. c

24. a

25. c

T/F:

1. b

2. a

3. a

4. a

5. b

6. a

7. b

8. b

9. a

10. b

11. a

12. b

13. a

14. b

15. a

16. a

17. b

18. b

19. a

20. b

21. b

22. a

23. a

24. a

25. b

Fill in the Blank:

1. Bureaucratic

2. Deferred 

3. Prosecutor

4. Gag 

5. Assistant

6. Ethical 

7. Deferred 

8. Society

9. Qualified 

10. Conservator

11. Discretion

12. Exculpatory

13. Post-incarceration

14. Decentralized 

15. Turnover 

16. Diversion

17. Vertical 

18. Paradigm

Matching:

1. b

2. a

3. d

4. c

5. f

6. e

7. a

8. d

9. b

10. c

Essay:

1. Federal level uses the attorney general and head of the U.S. Department of Justice and is the chief law enforcement officer in the federal government.

State level has a state attorney general as the chief legal officer. They issue formal opinions to state agencies, propose legislation, and act as public advocates.

County level use district attorneys that mostly bring criminal cases to prosecution.

City level has city attorneys that provide legal services to other city level agencies.

2. A period of evolutions in the U.S. criminal justice system that occurred in the early 20th century and was marked by reform efforts aimed at removing corruption and political favoritism from the criminal justice system.

Students should mention the Wickersham Commission in their responses.

3. An approach to collaborate with the community and the prosecutor. 

A formal means to respond to community-specific issues through the identification of neighborhood problems and ways to address those problems.

An advantage of community prosecution is that the community feels like they are involved and helps in prioritizing low-level problems.

Critical Thinking:

1. An approach to collaborate with the community and the prosecutor. 

A formal means to respond to community-specific issues through the identification of neighborhood problems and ways to address those problems.

Pros: community feels like they are involved and helps in prioritizing low-level problems.

2. Diversion is the informal method of steering offenders out of the criminal justice system.

Precharge diversion diverts offenders out of the system before they are charged.

Deferred prosecution diversion occurs after the offender has been charged, but the prosecution is held until the offender meets some type of conditions-like completing treatment.

Post-incarceration diversion is used on low-level chronic offenders and is designed to prevent the offender from continuing to commit crimes.
Chapter 9
MC:

1. b

2. c

3. b

4. b

5. d

6. a

7. d

8. c

9. b

10. a

11. c

12. a

13. b

14. c

15. b

16. d

17. d

18. b

19. d

20. d

21. c

22. c

23. c

T/F:

1. b

2. a

3. b

4. b

5. b

6. a

7. a

8. a

9. b

10. a

11. a

12. b

13. a

14. b

15. b

16. a

17. b

18. b

19. a

20. a

21. b

22. a

23. b

24. a

Fill in the Blank:

1. England

2. Opinion

3. Indigent 

4. Contract 

5. Assigned

6. Bar 

7. Defense 

8. Retainer

9. Beleaguered 

10. Socratic

11. Shorter

12. Ethical 

13. Juriconsults

14. Cop-out artist

15. Fixed-price

16.100

17. Death 

19. Apprenticeships

Matching:

1. g

2. c

3. d

4. e

5. f

6. a

7. b

8. c

9. a

10. d

11. b

Essay:

1. Privately retained are expensive and allow the defendant to choose.

Indigent defense attorneys include assigned counsel, a contracted model, and the public defender.
2. Insider justice refers to defense attorneys who are familiar faces in the courthouse. “Insiders” had higher guilty pleas and conviction rates.

A “double agents” is one who appears to work for one side but instead works for another. Defense attorneys are called this because they often secure plea agreements which serve the interests of the courts and themselves and not always for the client.

3. Ancient Romans were actual advocates trained in rhetoric and argument. By the fourth century the advocates had become trained in the law and by the sixth century there was specifically legal training that lasted four years.

Criminal defense attorneys became significant around the 1730s, but only the wealthy had access.  The number of attorneys surged after the American Revolution. By 1900, 100 universities had law schools. By the 1960s concerns about civil rights led to an increase in prestige in legal professions.

Critical Thinking:

1. Defendants perceive their attorneys often based on their relationships and not their legal skills. Defendants who were convicted and sentenced to long prison terms were the least trusting.

Public perceives defense attorneys as having knowledge that is helpful and were satisfied with services they received especially if it was felt that there was a relationship. But the public also believes that attorneys are greedy, manipulative, and corrupt.

2. Confidential confession

Client perjury

Defense receipt of evidence

Problems with defendants’ prior records

Chapter 10
MC:

1. b

2. c

3. d

4. d

5. d

6. c

7. d

8. c

9. d

10. a

11. b

12. d

13. c

14. c

15. a

16. c

17. d

18. c

19. d

20. b

21. a

22. d

23. a

24. b

25. b

T/F:

1. a

2. a

3. b

4. a

5. a

6. a

7. b

8. a

9. b

10. b

11. a

12. b

13. a

14. b

15. a

16. a

17. b

18. a

19. b

20. b

21. a

22. b

23. b

24. a

25. a

Fill in the Blank:

1. Fifth 

2. Hearsay

3. Confrontation

4. Competency

5. Cross-examine

6. Victim 

7. Interrogation

8. Rovario 

9. Direct

10. Notified

11. Sixth

12. Live

13. Craig
14. Victim 

15. Performance

16. 19

17. Informant

18. Reagan

19. Mothers 

Matching:

1. a

2. b

3. b

4. c

5. a

6. a

7. c

8. d

9. a

10. b

11. c

12. f

13. e

Essay:

1. Victims’ role has been on the rise since 1970s and there is now assistance for victims and victims’ rights.

Assistance can be monetary or take the form of shelters and access to court information.

Rights can mean giving the victim a voice in the court proceedings and victim notification and participation in the proceedings.

2. Effective counsel avoids conflicts of interest, advocates for the defendant, has skills and knowledge, and makes for reasonable investigation.

Ineffective counsel can include failure to present mitigating circumstances, lack of effort in obtaining and reviewing case material, and can involve either specific errors or generally a lot of errors throughout the case.

3. Most victims of violent crimes are African-American males. People are generally victimized in their teen years and level off thereafter.

There is often a relationship between the victim and offender.

Critical Thinking:

1. Gender: males commit a larger percentage of crime when compared to women. There is more equality when looking at forgery and fraud and greater disparity when looking at violent offenses.

Race: more black defendants than white defendants are arrested for almost all offenses.  There are more white offenders for forgery, driving related offenses, and other property offenses.

2. A brief summary of each of the following: Right to effective counsel, self-incrimination, due process, pro se defense, right to confrontation (right to be present, to hear live testimony, right to challenge a witness), and right to compulsory process.

Chapter 11

MC:

1. a

2. b

3. b

4. d

5. a

6. d

7. d

8. d

9. a

10. b

11. a

12. a

13. d

14. b

15. b

16. b

17. d

18. a

19. d

20. d

21. d

22. c

23. c

24. c

25. a

T/F:

1. b

2. b

3. a

4. b

5. a

6. b

7. b

8. a

9. b

10. a

11. a

12. a

13. b

14. b

15. a

16. b

17. a

18. b

19. a

20. a

21. b

22. a

23. b

24. a

25. a

Fill in the Blank:

1. Arrest

2. Derivative 

3. Custody

4. Booking

5. Preliminary 

6. Detained

7. Discovery

8. Exclusionary 

9. Secured

10. Dangerousness

11. Double 

12. Preventive 

13. Probable 

14. Salerno
15. Nonreciprocal 

16. Bondsman

17. Blockburger

18. Walder 

19. Pretrial 

20. Nolo 

Matching:

1. e

2. b

3. d

4. a

5. c

6. c

7. b

8. a

9. f

10. e

11. d

Essay:

1. The initial court appearance is usually conducted in front of  a magistrate and assesses the defendant’s arrest. The defendant will be informed for the reasons why they are detained, and advised of their self-incrimination protections and the right to counsel.  Bail may also be addressed at this stage.

2. Bail is protected under the 8th Amendment.

Bail is the release of an accused person with the promise that they will appear at future court appearances. Students should explain the use of a bondsman. 

Terms: “deposit bail” and release on recognizance.

3. Once a person is formally charged the defendant is formally notified of the charges and enters a guilty, not guilty, or nolo contendere plea. 

Students should explain nolo contendere and how that is similar and different from a guilty plea.

4. The grand jury is addressed in the 5th Amendment.

A grand jury is a body of persons who have been selected according to the law to determine whether there is sufficient evidence to bring a person to trial. They have significant investigatory authority. They use an indictment as a charging document.

Critical Thinking:

1. Probable cause exists when the facts and circumstances within the officers’ knowledge and of which they have reasonably trustworthy information are sufficient to warrant prudent man in believing that the suspect had committed or was committing an offense.

Probable cause is needed prior to arrest. Arrest is the gateway into the criminal justice system. It includes loss of freedom and can include searches for contraband and interrogation.

2. Discovery is the process whereby both parties to a case learn of the evidence that the opposition will present. The prosecution must provide the defendant any written statements, documents, and the defendant’s prior criminal record.

Concepts to be addressed: Federal Rule 16, discovery by the defense, discovery by prosecution, and nonreciprocal discovery.

Chapter 12
MC:

1. b

2. d

3. d

4. d

5. a

6. d

7. c

8. c

9. b

10. d

11. a

12. d

13. a

14. b

15. b

16. b

17. a

18. a

19. b

20. b

21. a

22. c

23. b

T/F:

26. b

27. a

28. b

29. a

30. a

31. b

32. b

33. a

34. b

35. a

36. b

37. a

38. a

39. b

40. a

41. b

42. a

43. b

44. a

45. a

46. a

47. b

48. a

49. b

50. a

Fill in the Blank:

1. Fact

2. Charge 

3. Constitution

4. Conditional

5. Coerced

6. Santabello 

7. Withdrawal

8. Battis
9. Court

10. Prosecution

11. Plea

12. Edwards 

13. Boykin
14. Alford
15. McCarthy
16. Cut-off 

17. Benchimol
18. Indictment

19. Valid 

20. Constitutional

Matching:

1. d

2. a

3. c

4. d

5. a

6. b

7. a

8. b

9. b

10. a

11. a

12. b

Essay:

1. Plea bargaining began in the 19th century. It arose in response to the increasing number of cases and the greater use of attorneys.

Key cases: Commonwealth v. Battis and Edwards v. People
2. Pros: Increased ability to deal with large caseloads, allows prosecutors and defense attorneys to focus on more serious and complicated cases, and victims get satisfaction from having cases resolved quickly.

Cons: Defendants can lose important rights, prosecutors might “overcharge” defendants, may contribute to inefficiency, and may undermine the integrity of the criminal justice system.

3. Court: Need to have court approval and the judge can reject the agreement.

Prosecutor: After court approval the prosecutor must fulfill the terms as agreed upon.

Defendant: Must complete all conditions agreed upon, including waiving the right to appeal a guilty plea and testify against codefendants.

Critical Thinking:

1. Defendants must understand the nature of the charge, possible sentences, and the rights that may be waived. Guilty pleas must be voluntary and based on facts.

Rights waived can include the right to trial by jury, privilege against self-incrimination, and the right to confront witnesses.

2. Withdrawals can be made if the plea was coerced, if the prosecution fails to fulfill its end of the bargain, or if there was unconstitutional conduct. For example, Minnesota v. Larry Edwin Craig.
Appeals can happen after withdrawals have been denied and is usually done as a “direct appeal.” For example, McCarthy v. United States.
Chapter 13

MC:

1. c

2. c

3. d

4. d

5. b

6. d

7. a

8. b

9. a

10. d

11. d

12. a

13. c

14. c

15. b

16. d

17. a

18. c

19. c

20. d

21. a

22. b

23. b

24. a

25. d

T/F:

1. a

2. a

3. a

4. b

5. a

6. b

7. a

8. b

9. b

10. a

11. b

12. a

13. a

14. b

15. b

16. b

17. a

18. a

19. b

20. a

21. b

22. a

23. b

24. a

25. a

Fill in the Blank:

1. Testimonial

2. Gag 

3. rebuttal 

4. venire

5. side-bar

6. Batson v. Kentucky

7. preponderance 

8. Jury 

9. jury

10. venue

11. CSI 

12. Witherspoon

13. Direct 

14. Ballew v. Georgia

15. extrajudicial 

16. Hernandez v. New York

17. Affirmative 

18. six-month 

19. Sequestration

20. opening 

Matching:

1. c

2. e

3. b

4. f

5. a

6. d

7. g

8. b

9. a

10. d

11. c

Essay:

1. King Henry II in  the 12th century used twelve men to resolve land issues.

Magna Carta

Early American colonists used juries as a means to rally against unpopular British laws.

Prompted American Revolution and juries were instituted in the U.S. Constitution.

2. Speedy and public trial by an impartial jury of the state is stated in the 6th Amendment.

The accused can waive their right to a jury trial.

Specific discussion should explain: speedy, public, and impartial or voir dire.

3. The jury is selected, the trial is date set, and the judge is selected.

Opening statements by the prosecutor and defense attorney are followed by the prosecutor’s evidence and then cross-examination, and redirect and re-cross-examination.

This is followed by the defense’s response, final motions, and closing arguments.

The judge gives instructions to the jury and the jury begins deliberation. The trial closes with a verdict.

Critical Thinking:

1. Juries do not have to have 12 members, nor does every jury have to come back with a unanimous decision.

Decisions are supposed to based only on the facts of the case, but unfortunately that is not always the case. Deliberation is done in secret.

2. There are three main reasons a case can be closed: overriding interest, closure is no broader than absolutely necessary, and reasonable alternatives are considered.

Alternatives include: special voir dire, change of venue, jury sequestration, gag order to the media and trial participation.
Chapter 14
MC:

1. c

2. d

3. c

4. d

5. d

6. a

7. a

8. a

9. b

10. b

11. a

12. c

13. b

14. d

15. d

16. b

17. d

18. c

19. a

20. d

21. d

22. d

23. c

24. a

25. a

T/F:

1. a

2. a

3. b

4. b

5. a

6. a

7. b

8. a

9. b

10. b

11. a

12. a

13. a

14. b

15. b

16. b

17. b

18. b

19. a

20. b

21. a

22. b

23. a

24. b

25. b

Fill in the Blank:

1. Sentencing

2. intermediate 

3. harmless 

4. discretionary 

5. determinate 

6. Reform

7. final 

8. victim 

9. civil

10. Day 

11. bombing

12. Pierce

13. going 

14. Apology

15. incapacitation

16. Collateral 

17. Griffin 

18. aggravating

19. just deserts

20. Shaming

Matching:

1. c

2. e

3. a

4. b

5. d

6. a

7. e

8. d

9. b

10. c

Essay:

1. Rehabilitation: designed to change the defendant’s behavior.

Retribution: offenders must be punished fairly and justly.

Incapacitation: Offenders are removed from society.

Deterrence: General aims to discourage others from committing a similar crime and specific aims to punish that offender to prevent him/her from reoffending.

2. Habeas corpus is a form that allows someone to challenge the constitutionality of his/her confinement.

The accused petitions the federal district court, and if the writ is issued then the petitioner is brought before the court and their confinement is reviewed.

It is limited in the sense that it may or may not be accepted, it has time restraints, it is a last resort, and there is a limit on how may habeas petitions can be filed.

3. Factors include the defendant’s degree of cooperation, mental status, the “going rate,” and the victim’s impact statement.

Critical Thinking:

1. Appeal of right is automatically granted and are limited.

Discretionary appeal occurs when the appellate court decides whether or not they want to grant a hearing. They can be filed several times.

Trial de novo actually means new trial and not simply reviewed and they are rare.

Interlocutory appeals are filed prior to adjudication and will only succeed if they are important and unrelated to the cause of action.

2. Sentencing guidelines are a tool designed to regulate and help judges determine fair sentences.  They are also aimed at reducing disparity between similar offenses.

They may reduce the discretion the judge was once allowed. Guidelines can be voluntary or mandatory.

Chapter 15
MC:

1. b

2. a

3. b

4. a

5. b

6. c

7. c

8. d

9. c

10. a

11. c

12. a

13. b

14. d

15. a

16. d

17. d

18. a

19. d

20. b

21. b

22. c

T/F:

1. a

2. a

3. b

4. a

5. b

6. a

7. b

8. b

9. b

10. a

11. a

12. b

13. a

14. a

15. a

16. b

17. b

18. a

19. b

20. a

21. a

22. a

23. a

Fill in the Blank:

1. misdemeanors

2. peremptory 

3. institutional

4. Gregg 

5. eyewitness

6. contamination

7. illegitimate

8. error 

9. disparities

10. Watkins

11. Discrimination

12. guided-discretion 

13. Innocence 

14. wrongful 

15. Pure 

16. death 

17. exoneration

18. Chicago

19. Race

20. Differential 

Matching:

1. a

2. b

3. b

4. b

5. a

6. a

7. a

8. a

9. c

10. a

11. b

12. d

Essay:
1. Systematic discrimination. Systematic discrimination occurs at all stages of the criminal justice system as well as at all times and all places.

Institutional discrimination. Racial and ethnic disparities in outcomes that are the result of the application of racially neutral factors, such as prior criminal record, employment status, and demeanor

Contextual discrimination. Discrimination found in particular contexts or circumstances (e.g., certain regions, particular crimes, or special victim–offender relationships)

Individual acts of discrimination. Discrimination that results from the acts of particular individuals but that is not characteristic of entire agencies or the criminal justice system as a whole

 Pure justice. There is no racial or ethnic discrimination at all in pure justice.

2. Pre-Furman should include: African-Americans, especially those who killed whites were more likely to be executed, and African-Americans had much higher conviction rates and death sentences.

Post-Furman should include: Not much changed, there was less protections for the defendants, and race still negatively impacted death sentences.
3. Sample mix-ups

Sample contamination

DNA degradation

Bad data analysis

Critical Thinking:

1. Each of the following areas should be addressed in the way there are disparities:

Police–citizen encounters

Pretrial period

Trial

Sentencing

Imprisonment and corrections

Capital punishment
2. Answers should include how a veteran officer observed individuals and stopped them and frisked them without arrest.

This has had a daily impact on officers and defines the standards for the conduct of a warrantless stop and frisk searches.

Chapter 16

MC:

1. a

2. c

3. b

4. a

5. a

6. b

7. b

8. b

9. a

10. a

11. d

12. d

13. c

14. a

15. d

True and False:

1. a

2. a

3. b

4. b

5. a

6. b

7. b

8. b

9. b

10. a

11. a

12. b

13. a

14. b

15. a

Fill in the Blank:

1. restorative 

2. abandonment

3. identity 

4. Frye 

5. trafficking

6. circle

7. immigrate

8. service

9. neglect

10. vanishing

Matching:

1. a

2. b

3. c

4. c

5. a

6. b

7. a

8. b

9. b

10. a

Essay:

1. Answers may include litigation software,  courtroom hardware, electronic filing and discovery, online depositions, and court web logs.

2. Alternative dispute resolution as settling disputes outside the courtroom through arbitration.

Arbitration is a simplified version of a trial without discovery and modified rules of evidence.

Mediation as an example of alternative dispute resolution that is less formal than arbitration.

3. Restorative justice is a process where all parties with a stake in an offence come together to resolve collectively on how to deal with the aftermath.

Crime is primarily an offense against human relationships, and secondarily a violation of a law (since laws are written to protect safety and fairness in human relationships).

Restorative Justice recognizes that crime (violation of persons and relationships) is wrong

and should not occur, and [it] also recognizes that after it does there are dangers and opportunities. The danger is that the community, victim(s), and/or offender emerge from the

response further alienated, more damaged, disrespected, disempowered, feeling less safe, and

less cooperative with society. The opportunity is that injustice is recognized, the equity is

restored (restitution and grace), and the future is clarified so that participants are safer, more

respectful, and more empowered and cooperative with each other and society.

Restorative Justice is a process to “make things as right as possible” which includes: attending

to needs created by the offense such as safety and repair of injuries to relationships and

physical damage resulting from the offense; and attending to needs related to the cause of

the offense (addictions, lack of social or employment skills or resources, lack of moral or

ethical base, etc.).

The primary victim(s) of a crime is/are the one(s) most impacted by the offense. The secondary

victims are others impacted by the crime and might include family members, friends,

witnesses, criminal justice officials, community, etc.

As soon as immediate victim, community, and offender safety concerns are satisfied, Restorative

Justice views the situation as a teachable moment for the offender; an opportunity to

encourage the offender to learn new ways of acting and being in community.

Restorative Justice prefers responding to the crime at the earliest point possible and with

the maximum amount of voluntary cooperation and minimum coercion, since healing in

relationships and new learning are voluntary and cooperative processes.

Restorative Justice prefers that most crimes are handled using a cooperative structure including

those impacted by the offense as a community to provide support and accountability.

This might include primary and secondary victims and family (or substitutes if they

choose not to participate), the offender and family, community representatives, government

representatives, faith community representatives, school representatives, etc.

Restorative Justice recognizes that not all offenders will choose to be cooperative. Therefore

there is a need for outside authority to make decisions for the offender who is not

cooperative. The actions of the authorities and the consequences imposed should be tested

by whether they are reasonable, restorative, and respectful (for victim(s), offender, and

community).

Restorative Justice prefers that offenders who pose significant safety risks and are not yet

cooperative be placed in settings where the emphasis is on safety, values, ethics, responsibility,

accountability, and civility. They should be exposed to the impact of their crime(s)

on victims, invited to learn empathy, and offered learning opportunities to become better

equipped with skills to be a productive member of society. They should continually be

invited (not coerced) to become cooperative with the community and be given the opportunity

to demonstrate this in appropriate settings as soon as possible.

Restorative Justice requires follow-up and accountability structures utilizing the natural

community as much as possible, since keeping agreements is the key to building a trusting

community.

Restorative Justice recognizes and encourages the role of community institutions, including

the religious/faith community, in teaching and establishing the moral and ethical standards

which build up the community.

Critical Thinking:

1.Choice of alternative dispute resolution, mediation, and diversion

Example of a sentencing recommendation that fits that choice

Explanation of why that choice was made and the expected out outcome

2. Topics should include the continued use of technology and restorative justice.

Changes can include examples of changes in trials, changes in roles, and changes in the juvenile justice.
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